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PREFACE. 



When the Circuit Courts of the United States were abol- 
ished by the adoption of the Judicial Code of the United 
States, effective January 1, 1912, the United States District 
Court by order adopted the existing rules of the United States 
Circuit Court for the Ninth Circuit, Northern District of 
California, as the rules for that division of the Court wherein 
matters formerly cognizable by the Circuit Court were heard, 
and the existing rules of the United States District Court 
for this District as the rules for that division wherein 
matters formerly cognizable by the District Court were heard. 
The Rules of Practice for the Courts of Equity of the United 
States, promulgated by the Supreme Court on November 4, 
1912, effective February 1, 1913, made necessary a revision of 
the rules of this Court. Accordingly the Court appointed a 
conunittee consisting of H. M. Wright, Standing Master in 
Chancery, as Chairman, W. S. Goodf ellow, Edward F. Tread- 
well, John H. Miller, and Louis T. Hengstler, all members of 
the San Francisco Bar. Mr. Qoodfellow died shortly after the 
committee began its labors, and no successor was appointed. 

The rules of the former District Court had never been 
published for general distribution, and were collected in a 
single volume in the possession of the Clerk of the Court. As 
to matters in admiralty, the rules of the Southern District of 
New York were the foundation for the practice. The present 
rules in admiralty have likewise been framed upon the rules 
in admiralty of the Southern District of New York, adopted 
February 1, 1913, with such changes as our local practice has 
seemed to justify. 

The former Circuit Court rules were originally the work of 
a distinguished committee of the San Francisco Bar, con- 
sisting of Judge Robert Y. Hayne, Mr. A. C. Freeman, and 
Mr. W. B. Treadwell. After being in force for many years 
they were revised in 1904 in minor matters. As regards this 
portion of its labors, then, the committee in framing the pres- 
ent rules had the alternative of modifying the old rules or of 
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vi PREFACE 

adopting an entirely new code of rules. The committee deemed 
it wiser to adopt the former alternative as a conservative 
measure, because the rules had been framed by very able 
lawyers and had stood the test of time. If the latter alterna- 
tive had been adopted, the number of rules could have been 
greatly reduced. 

Even with rules in as much detail as those which follow, 
it has been impossible to frame anything resembling a code of 
practice in the Federal Courts. It must be assumed that the 
attorney using these rules is familiar with the rules of prac- 
tice of the Supreme Court in equity, admiralty, and bank- 
ruptcy matters, with the Acts of Congress and statutes of the 
State which may apply, with the practice of courts of equity, 
and with the State practice so far as it may be applicable. 
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U. S. DISTRICT COURT. 

NORTHERN DISTRICT OF CALIFORNIA. 

Composed of the counties of Alameda, Alpine, Amador, Butte, 
Calaveras, Colusa, Contra Costa, Del Norte, El Dorado, Glenn, Hum- 
boldt, Lake, Lassen, Marin, Mendocino, Modoc, Mono, Monterey, 
Napa, Nevada, Placer, Plumas, Sacramento, San Benito, San Fran- 
cisco, San Joaquin, San Mateo, Santa Clara, Santa Cruz, Shasta, 
Sierra, Siskiyou, Solano, Sonoma, Stanislaus, Sutter, Tehama, 
Trinity, Tuolumne, Yolo and Yuba. 

Courtrooms 

United States Postoffice and Courthouse Building, San Francisco 

Telephone Market 301 



SECOND DIVISION. 

(Formerly U. S. Circuit Court.) 

VAN FLEET, WM. C District Judge, Presiding 

Ryan, James W Secretary 

Preston, John W U. S. Attorney 

Thomas, M. A Asst. U. S. Attorney 

Jared, Edward F Asst. U. S. Attorney 

Ombaun, Casper A Asst. U. S. Attorney 

Adams, Mrs. Annette A Asst. U. S. Attorney 

Wright, Harry M Master in Chancery 

Maling, Walter B Clerk 

Schaertzer, John A Deputy Clerk 

Holohan, J. B U. S. Marshal 

Bumham, G. B Chief Office Deputy 

Yeargain, Orville W Crier 

Dryden, Ed Bailiff 

FIRST DIVISION. 

DOOLING, MAURICE T District Judge, Presiding 

Smith, William A Secretary 

Preston, John W , U. S. Attorney 

Thomas, M. A Asst. U. S. Attorney 

Jared, Edward F Asst. U. S. Attorney 

Ombaun, Casper A Asst. U. S. Attorney 

Adams, Mrs. Annette A Asst U. S. Attorney 

Maling, Walter B. Clerk and tJ. S. Commissioner 

Morris, E. S Deputy Clerk 

Calbreath, C. W Deputy Clerk 

Baldwin, Thomas L Deputy Clerk 

Holohan, J. B U. S. Marshal 

Bumham, J. B Chief Office Deputy 

Krull, Francis U. S. Commissioner 

Benas, S : Bailiff 

Hudner, George P Crier 

Court Terms. 

At San Francisco, first Monday in March, second Monday in July, 
first Monday in November. 

At Sacramento, second Monday in April and first Monday in 
October. 

At Eureka, third Monday in July. 

vii 
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U. S. DISTRICT COURT 

NORTHERN DISTRICT OF CAUFORNIA. 



REFEREES IN BANKRUPTCY. 

RICHARD BELCHER, Maiysville. 

Counties of Yuba, Colusa, Sutter, Glenn, Plumas, Tehama, Butte, 
Sierra, Lassen, Trinity, Shasta, Modoc, Siskiyou, Nevada and Lassen. 

FRED A. COPESTAKE, Stockton. 

Counties of San Joaquin, Stanislaus, Calaveras and Tuolumne. 

EMIL P. LOCARNINI, Napa. 

Counties of Napa and Solano. 

G. W. WALDORF, San Jose. 

Counties of Santa Clara and San Benito. 

HARRY J. BIAS, Santa Cruz. 

Counties of Santa Cruz and Monterey. 

WILLIAM T. HAWKINS, Sacramento. 

Counties of Sacramento, Yolo, El Dorado, Amador, Alpine and 
Mono. 

HUGH L. PRESTON, Ukiah. 

Counties of Mendocino and Lake. 

DELOS A. MACE, Eureka. 

Counties of Humboldt and Del Norte. 

ARCHIBALD M* JOHNSON, Santa Rosa. 

Sonoma County. 

ARMAND B. KREFT, San Francisco. 

Counties of San Francisco, Marin and San Mateo. 

WM. J. HAYES, Oakland. 

Counties of Alameda and Contra Costa. 



UNITED STATES COMMISSIONERS. 

Herbert S. Gans .' Red Bluff, Tehama County 

Richard W. Jackson Jackson, Amador County 

E. M. Whitney Willits, Mendocino County 

G. R. Redwine Covelo, Mendocino County 

C. S. Baldwin Alturas, Modoc County 

G^o. E. Bradnack Dorris, Siskiyou County 

H. R. McNoble Stockton, San Joaquin County 

Martin I. Welch Sacramento, Sacramento County 

John E. Ebert Marysville, Yuba County 

Francis Krull San EYancisco 

[rwin T. Quinn Eureka, Humboldt County 

Silas W. Mack Monterey, Monterey County 

H. W. Scott Hollister, San Benito County 

Thomas E. Hayden San Francisco 
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U. S. CIRCUIT COURT OF APPEALS. 

NINTH JUDICIAL CIRCUIT. 

Composed of the Districts of California, Nevada, Oregon, Wash- 
ington, Idaho, Montana and Arizona, and the Territories of Alaska 
and Hawaii; and jurisdiction extends also over the United States 
Court for China, held in Shanghai, Canton, Tientsin and Hankau, 
China. 

Courtroom in San Francisco 

United States Postoffice and Courthouse Building 

Telephone Market 301 

Judges of the United States Circuit Court of Appeals. 

Hon. Joseph McKenna, Washington, D. C Circuit Justice 

Hon. William B. Gilbert, Portland, Oregon Circuit Judge 

Hon. Erskine M. Ross, Los Angeles, California Circuit Judge 

Hon. William W. Morrow, San Francisco, California. .Circuit Judge 
Hon. William H. Hunt, Helena, Montana Circuit Judge 

Judges of the United States District Courts. 

Hon. Charles E. Wolverton, Portland, Oregon District Judge 

Hon. EM ward S. Farrington, Carson City, Nevada District Judge 

Hon. Frank S. Dietrich, Boise, Idaho District Judge 

Hon. William C. Van Fleet, San Francisco, California . District Judge 

Hon. Robert S. Bean, Portland, Oregon District Judge 

Hon. Frank H. Rudkin, Spokane, Washington District Judge 

Hon. George M. Bourquin, Helena, Montana District Judge 

Hon. Edward E. Cushman, Tacoma, Washington District Judge 

Hon. Jeremiah Neterer, Seattle, Washington District Judge 

Hon. Maurice T. Dooling, San Francisco, California. .District Judge 

Hon. William H. Sawtelle, Phoenix, Arizona District Judge 

Hon. Oscar A. Trippet, Los Angeles, California * District Judge 

Hon. Benjamin F. Bledsoe, Los Angeles, California. . .District Judge 

Territory of Hawaii. 

Hon. Charles F. demons, Honolulu, T. H District Judge 

Hon. Horace W. Vaughan, Honolulu, T. H District Judge 

District of Alaska. 

Hon. Robert W. Jennings, Juneau, Alaska District Judge 

Hon. John Randolph Tucker, Nome, Alaska District Judge 

Hon. Fred M. Brown, Valdez, Alaska District Judge 

Hon. Charles E. Bunnell, Fairbanks, Alaska District Judge 

United States Court for China. 

Hon. Charles S. Lobingier, Shanghai, China Judge 

Monckton, Frank D., Clerk San Francisco 

Sawyer, Meredith, Dep. Clerk San Francisco 

O'Brien, Paul P., Dep. Clerk San Francisco 

Holohan, J. B., U. S. Marshal Watsonville 

Yeargain, Orville W., Crier San Francisco 

Barnum, Wm. H Secretary 

Calendar Sessions. 

In San EYancisco, California, first Monday in October, February 
and May. 

In Seattle, Washington, second Monday in September. 
In Portland, Oregon, third Monday in September. 
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RULES OF PRACTIGE 

UNITED STATES DISTRICT COURT 

Oi /f'^NOaTHERJ^ DISTRICT OP CALIFOI^NIA 



CHAPTER I. 
Th^ Court 

1. 



PJVISIONS OP COURT. 

In th0 transactioi^. of its business the Court will sit in 
two divisions, each to- be presided over by a District Judge 
or by a Circuit Judge, when designated for the purpose. 
. Until otherwise ordered, the division of the Court sitting 
in the courtroom in th^e Mission Street wing of the Court 
building is designated and shall be known as the ** First 
Division''; and the division of the Court sitting in the Stev- 
enson Street wing is designated and shall be known as the 
** Second Division.'' 

In the event that there shall be more than two judges 
sitting at the same time in the district in the transaction of 
the business of the Court, special provision may be made 
therefor by order. 



DISTRtBUTlON AND ASSIGNMENT OP BUSINESS. 

The business of the Court is distributed and assigned as 
follows: 

All actions and proceedings of every kind, falling within 
the juriS|(JJiction of the. District Court as it existed prior t6 
the first day of January, 1912, ar,e assigned to and will be 
heard in the thirst Division; and all actions and proceedings 
of every kind falling within the jurisdiction of the. Circuit 
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Court as it existed prior to said date, are assigned to and 
will be heard in the. Second Division, , 

Provided, that for good cause, or as convenience may 
require, any action or proceeding pending at any time in one 
division may, by consent of the Judges, be transferred to the 
other for disposition, either in whole or in part. 

And provided further, that in the absence or inability to 
act of the Judge of a division, and no other Judge shall have 
been designated for the purpose, all matters falling within 
such division may be heard and disposed of by the Judge 
of the other division without special assignment or order; 
and may be so heard and disposedr of in either courtroom, 
as convenience may require. 



ENDORSEMENT OP PAPERS. 

For the convenience of the Court and the clerk, and to 
avoid confusion, every paper presented for filing shall have 
plainly endorsed on the cover the title of the Court and 
cause, the division in which it falls, the nature of the paper, 
and the name and address of the attorney of record. If it 
be a complaint or bill in equity, it shall specify the general 
nature of the action or suit ; if a demurrer, it shall specify 
the pleading to which it is interposed,* and if a motion or a 
stipulation, it shall briefly indicate the nature or subject- 
matter thereof. Before filing any paper the clerk shall 
require an endorsement in accordance herewith. 

4. 

LEAVING ADDRESS WITH THE CLERK. 

Each party to an action at law or suit in equity, or the 
attorney appearing for such party, shall endorse upon each 
pleading or appearance filed in the cause, the address of 
such party or attorney, at which address service of all subse- 
quent papers, except writs and process, may be served. A 
failure to comply with the above requirement shall not in- 
validate the appearance or pleading of the party, but in 
case of such failure, service of papers upon such party, or 
upon his attorney, may be made upon the clerk of the Court, 
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as provided ii^ Rule 36; and the opposite party may, upcm 
an ex parte application to the Court, or Judge, have an order 
staying all further proceedings in the cause until the require- 
ment shall be complied with, or such orders as the ends of 
justice may require. 

The address, so first given «hall hold good for service until 
written notice of a change thereof shall be given to the ad- 
verse party. 

A copy of this rule shallbe kept posted in a conspicuous 
place in the clei'k's oiBce; and the clerk shall call the same 
to the attention of every person filing a complaiiit or bill, or 
the first pleading of a defendant, or entering an appearance 
for a defendant. 



LAW AND MOTION CALENDAR. 

Saturday of each week shall be law and motion day in 
tlie First Division, and Monday of each week in the Second 
Division. Upon the law and motion calendar shall be placed 
all matters requiring the action of the Court other than the 
trial of issues of fact made by the pleadings, and other than 
matters grantable ex parte; except as otherwise provided 
by law or by the Equity Rules or the rules of this Cburt, and 
except as the Court shall otherwise order. All such matters 
filed on or before the third day preceding any law- and 
motion day shall appear on the calendar for that day in the 
order of filing, and shall, subject to the discretion of the 
Court, be heard in that order. Matters of injunctions, bow- 
ever, will be given precedence. Any matter upon the law 
and motion calendar which shall not be answered by counsel 
on either side for three consecutive regular callings shall 
be dropped therefrom and shall be restored thereto only 
upon notice and motion for that purpose by the moving 
party; and if not so restored within thirty days the relief 
sought thereby shall be deemed to have been waived apd 
abandoned. 

When in any matter upon such calendar time is grajited 
by the Court in whidi to file points or briefs, such matter 
will not be ordered submitted for decision until formal mo- 
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tion made therefor, which motion may be made by counsel 
for either party when the matter becomes ripe for submis- 
sion. 

6. 

PETITIONS FOR NATURALIZATION. 

Petitions for naturalization will be considered only in 
the First Division of this Court, and will regularly be heard 
on the first Monday of each month at the opening of Court 
on said day. 

In the matter of petitions for naturalization, except in 
the cases of seafaring men, wherein no application for final 
action has been had within six months after the filing thereof, 
the clerk shall set the petition for final hearing at the first 
regular naturalization day occurring not less than thirty 
days thereafter, and shall cause to be mailed to the petitioner 
a notice to the effect that unless said applicant appear with 
his witnesses for final hearing at the time set, or show good 
cause for non-appearance, the said petition shall be then 
dismissed ; and in all such cases where petitioners shall, after 
such notice, fail to appear at the day so set or show good 
cause for non-appearance, the petition shall be forthwith 
dismissed. 



GENERAL TRIAL CALENDAR IN THE SECOND DIVISION. 

On or before ten days prior to the first day of each term, 
notice in writing shall be served upon the adverse party and 
filed y^ith the clerk by either party or his attorney, in any 
cause then pending and at issue in the Second Division on 
the law side of the Court, of his desire to have said cause 
tried during the term ; and no other case at law will be 
tried at that term except by consent of counsel, or for cause 
shown. No case shall be noticed for trial unless the issues, 
where not joined, can be joined prior to the first day of the 
term. . , 

The clerk shall prepare a general . trial calendar of all 
cases at law so noticed for trial, together with all equity 
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cases placed on the trial calendar pursuant to Equity Rule 
56. 

Such general trial calendar shall be arranged as follows, 
to-wit: 

(1) Criminal cases; (2) Civil cases in which the United 
States is a party; (3) Other civil cases at law and in equity. 
Cases of each class shall be arranged in such class according 
to the dates of their issue; and the clerk shall indicalte 
opposite each civil case whether it is an action at law or in 
equity; and in actions at law in which a jury has been 
waived, that fact shall be noted; and the name of the at- 
torney or solicitor for each side of every case shall be stated. 

Such General Trial Calendar will be called on the first 
day of the term, or such later date as the Court may by 
order direct, and all causes will then be set for trial for 
some particular day, or continued for the term, or otherwise 
disposed of, as the exigencies of the case may require. Un- 
less otherwise specially ordered, causes to be tried by a 
jury will be set together in the first part of the term; and 
causes in which a jury is waived, and equity causes, will 
be set together in the latter part of the term. In order that 
causes may be properly set counsel will be expected to file 
their stipulations waiving a jury before or at this call of 
the calendar ; but a jury may be waived at any time by leave 
of the Court upon consent of the parties. Subject to the 
foregoing provisions, causes will be set for trial in the same 
Order as that in which they stand on the general calendar 
as made up by the clerk, unless for special reasons, the 
Court shall otherwise direct; and all applications for setting 
a cause out of its order and to correct the calendar as made 
up by the clerk must be made on this call. Causes not 
answered by either party on the call of the calendar will 
be set for a day certain. 

Cases, either at law or in equity, which are not in a 
condition to go on said calendar when the same is made up, 
but which become ready for trial or hearing during the 
term, shall be subject to motion, upon notice to the adverse 
party, and good cause shown, to be set for trial on some day 
of the term, if the business of the Court will permit. 
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DAY CALENDAR. 

Cases which are answered ready on the day set for trial, 
but which are not reached on said day, shall retain their 
relative position on the calendar, and shall be entitled to 
precedence on the next trial day over cases set for said last- 
mentioned day. 

Where cases set for trial by jury are agreed to be con- 
tinued or agreed to be tried without a jury, notice of such 
agreement shall be filed in the clerk's office at least three 
days before the day on which the case is set; otherwise one 
day's jury fees shall be paid to the clerk by the parties 
agreeing to such continuance or waiver. And where a cour 
tinuance of such a case shall be applied for by one side, and 
resisted by the other, and granted. by the Court, the payment 
of one day's jury fees by the party applying for the con- 
tinuance shall in all cases be one of the conditions of the 
continuance unless such continuance be granted as a matter 
of right, and was not due to any fault of the moving party. 

9. 

EXTENSION OP TERMS OP COURT. 

For the purpose of making and filing bills of exceptions 
and of making any and all motions necessary to be made 
within the term at which any judgment or decree is entered, 
each term of this Court shall be and hereby is extended so 
as to comprise a period of three calender months beginning 
on the first Tuesday of the month in which verdict is ren- 
dered or judgment or decree entered. 
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CHAPTER II. 
Attorneys. 

15. 

MANNER AND CONDITIONS OP ADMISSION. 

Any person who has been admitted to practice in the 
Supreme Court of the United States, or in the Supreme 
Court or the District Court of Appeals of the State or in 
the highest Court of a sister State, or in the highest Court 
of an organized territory of the United States, may be 
admitted to practice in this Court, as attorney, solicitor, 
counselor, proctor and advocate. All attorneys and solicitors 
of the Circuit Court of the United States for the Northern 
District of California entitled to practice as such on Decem- 
ber 31, 1911, shall be qualified attorneys of this Court with- 
out motion or other formal admission. 

Persons applying for admission must personally appear 
in Court at the time the motion therefor is made, and no 
application will be heard unless there has been previously 
filed with the clerk of the Court a certificate signed by two 
members of the Bar of this Court, to the effect that the 
applicant has been admitted to practice in one of the above 
mentioned courts, naming the same, and that he is a person 
of good moral character and professional standing. Upon 
the motion for admission being granted the applicant shall 
take the following oath of oflSce in open Court : 

**I solemnly swear (or aflSrm) that I will support the 
Constitution of the United States; that I will bear true 
faith and allegiance to the Government of the United States ; 
that I will maintain the respect due to the courts of justice 
and judicial officers, and that I will demean myself as an 
attorney, counselor, solicitor, proctor and advocate of this 
Court uprightly.*' 

Thereafter, before any certificate of admission shall be 
issued, the applicant must sign the roll of attorneys and 
subscribe the foregoing oath or affirmation. 

For convenience, attorneys, solicitors, counselors, proc- 
tors and advocates of this Court will be referred to in these 
rules by the designation ''Attorneys.'* 
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16. 

DISBABMINI^. 

Any member of the Bar of this Court may be disbarred 
or otherwise disciplined after such hearing as the Court 
may in each particular instance direct ; but any member of 
this Bar who has been disbarred or dropped or who here- 
after may be disbarred or dropped from the Bar of this 
State, or any other state or. country, or from the Bar of 
any Court of the United States, shall be dropped from the 
Bar of this Court and his name stricken from the roll. 

17. 

SAME PERSON MAY ACT IN BOTH CAPACITIES— SIGNATURE. 

The same person may act both as attorney and counsel in 
any action at law, and both as solicitor and counsel in any 
suit in equity. No paper or proceeding in any cause, either 
at law or in equity, shall be required to be signed by counsel 
as well as by attorney or solicitor, but the signature of 
the attorney or solicitor of record shall be sufficient for all 
purposes. 

18. 

NO APPEARANCE IN PERSON AFTER APPEARANCE BY ATTORNEY. 

Whenever a party has appeared by attorney, he cannot 
thereafter appear or act on his own behalf in the cause, or 
take any step therein, unless an order of substitution shall 
first have been made by the Court, after notice to the attor- 
ney of such party, and to the opposite party; provided, that 
the Court may in its discretion hear a party in open court, 
notwithstanding the fact that he has appeared, or is repre- 
sented by attoi^tiey. 

19. 

ATTORNEY OP RECORD TO HAVE CONTfeOL OP CAUSE. 

The attorney who has appeared of record for any party 
shall represent such party in the cause, and shall bp recog- 
nized by the Court and by all the parties to the cause as 
having control of his client's case in all proper ways, and 
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shall, as such attorney, sign all papers which are to be signed 
on behalf of his client; and all papers affecting or relating 
to his client, and which require service, shall be served upon 
him, except such papers as are required by law to be served 
on his client personally. Where there are several attorneys 
of record for a party, signatures to all papers on behalf of 
such party may be by one or more of such attorneys on 
behalf of all; and service of all papers affecting or relating 
to any party may be upon one or more of his attorneys of 
record on behalf of all. Provided, however, that any at- 
torney may file with the clerk and serve upon the adverse 
party a notice in writing requiring service of all or any 
papers to be made upon himself, in which case he shall be 
entitled. to service accordingly. 

20. 

DEATH OP ATTORNEY. 

Where one of several attorneys or solicitors of record for 
any party dies, the survivors, or survivor, shall be deemed 
and treated as the only attorneys or attorney of record for 
such party; and where all the attorneys of any party die, 
the party himself shall, until the substitution of some other 
attorney of record, be deemed and treated as if he had 
appeared in person ; and where the party himself and all of 
his attorneys shall die, the Court may, upon an ex parte 
motion and affidavit, order a stay of all further proceedings 
until that side of the cause is in a condition to be proceeded 
with, and may make such other or further order in the 
premises as the ends of justice may seem to require. 

21. 

AGREEMENTS. OP ATTORNEYS. 

No executory agreement or stipulation by an attorney, 
not made in open Court, the existence. of which is not con- 
ceded, will be enforced, unless the same be in writing and 
signed by the attorney of record; and no executory agree- 
ment by a|i attorney in open Court, the existence of which 
is not conceded, will be enforced unless the same be either 
made as above provided, or appear from the minutes of the 
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clerk, or from the notes of the reporter, or be within the 
clear recollection of the Judge. Agreements daring a trial 
or hearing in open Court may be made by the counsel con- 
ducting the trial, though he be only one of the attorneys 
of record, or be not an attorney of record at all. All stipula- 
tions in writing shall, before filing, have endorsed thereon the 
approval of the Judge. 

22. 

ATTORNEY AS A WITNESS — SUMMING UP. 

If an attorney of any party be examined as a witness in 
the cause, and give testimony on the merits, he shall not 
argue the merits of the cause, either to the Court or jury, 
except by the consent of the opposite party, or by the per- 
mission of the Court, obtained before the commencement of 
the arguments in the case. 

23. 

ATTORNEY NOT TO BE SURETY IN THE CAUSE. 

No attorney in a cause shall be accepted as surety or 
bail upon any undertaking or bond of any kind in the cause. 

24. 

ATTORNEY AS GUARDIAN AD LITEM, OR UNDER APPOINTMENT OP 

THE COURT. 

Every attorney shall act as guardian ad litem of an 
infant defendant whenever appointed by the Court for that 
purpose, and shall be entitled to a reasonable fee, to be fixed 
by the Court. It shall be the duty of every attorney to act 
as such without compensation, whenever he is appointed by 
the Court to act for any person accused of crime, who has 
no other attorney. 
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CHAPTER III. 
General Rules of Pleading and Practice. 

30. 

ENGROSSMENT AND FORM OF PLEADINGS. 

All pleadings shall be either written in a plainly legible 
hand on white paper known as legal cap, or clearly type- 
written on one side of the page only of legal typewriting 
paper of good quality, or printed on white paper of substan- 
tially the same size and form as legal cap, in not smaller type 
than small pica, leaded, and shall be without erasure or in- 
terlineations except slight corrections, which are directed to 
be attested by the initials of the clerk before filing, and shall 
have the pages and lines numbered in the margin. Every 
pleading shall be signed by, or with the name of, the attorney 
of record, except where the party has appeared in person, 
in which case the paper shall be signed by such party. 

31. 

PLEADINGS. WHERE SEVERAL OBLIGATIONS ARE SUED ON. 

In any suit or action brought upon several notes, bonds, 
coupons or obligations for the payment of money which are 
of the same form, tenor and effect, and are issued under the 
same law, or by the same authority, and diflfering only in 
number, date of inaturity or amount, it shall only be neces- 
sary for the plaintiff to set forth in one count of his com- 
plaint one of such notes, bonds, coupons or obligations, either 
in haec verba or according to its legal effect ; and the remain- 
ing notes, bonds, coupons or obligations may be pleaded, in 
the same or another count of the complaint by a general 
reference or description suflScient to identify them with like 
effect as if they had been set forth in haec verba. 

32. 

AMENDMENT OP PLEADINGS GENERALLY. 

Amendments of pleadings, both in actions at law and suits 
in equity, except as otherwise provided by Act of Congress, 
or the equity rules, or by these rules, shall be governed by 
the laws of the State as the same shall exist at the time the 
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application to amend is passed upon, which laws are, to the 
extent mentioned, hereby adopted as the rules of this Court, 
both at law and in equity. 

All amendments to pleadings, whether as of right or 
otherwise, shall be made by re-engrossing the pleading with 
the new or amendatory matter incorporated therein, unless 
the Court, on application previously made therefor, shall 
authorize the amendment to be filed as a separate paper. 
Such an application may be made ex parte either to the 
Court or Judge. 

Where the right to amend is as of course, an engrossed 
copy of the pleading as amended with the amendment in- 
corporated therein, or, if leave therefor shall have been 
granted as above provided, a copy of the amendment refer- 
ring to the page, line and word of the pleading where the 
amendment is to be inserted, shall be served upon the adverse 
party and filed in the cause. 

Where the right to amend is not as of course, the party 
desiring leave to amend shall serve with his notice of motion 
therefor an engrossed copy of the pleading as proposed to be 
amended, or if leave to amend in the form of a separate 
amendment shall have been granted as above provided, then 
a copy of such proposed amendment referring to the page, 
line and word of the pleading where the proposed amend- 
ment is to be inserted. Neither such proposed amended 
pleading nor such separate amendment shall be filed with 
the clerk until the motion for leave to amend shall have been 
granted. 

In all cases, the pleading as amended shall supersede and 
take the place of the original without special order to that 
effect. 

33. 

AMENDMENT ON REMOVAL PROCEEDINGS. 

If the complaint in a cause removed from a State Court 
combine causes of action for both legal and equitable relief 
the plaintiff may, without any order of Court, within ten 
days from the filing of the transcript if filed by him or, 
if filed by any other party, within ten days after notice 
of such filing, or within ten days after the decision upon 
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a motion to remand, if a motion to remand be made and 
denied, serve upon the opposite party and file with the 
clerk separate amended complaints, one on the law side 
of the Court for the legal relief, and the other on the 
equity «ide of the Court for the equitable relief, or may, 
at his option, without any order of Court, serve upon the 
opposite party and file with the clerk, an amended com- 
plaint eliminating from the cause either the legal or the 
equitable part thereof as he may elect. It shall be the duty 
of the plaintiff in the cases above mentioned to take one or 
the other of the courses above pointed out, within the times 
above provided ; and the time of the opposite party to appear 
or plead or take any other step in the cause shall not com- 
mence to run until the amendment is made as above specified? 
and if such amendment be not so made the cause may on 
motion of any adverse party, on due notice, be dismissed for 
want of prosecution. 

The plaintiff in any cause removed from a State Court 
many in all cases amend his complaint, as of course, and 
without any order therefor, in any other respect, within the 
times above specified. Any amended complaint served and 
filed as above provided shall be deemed and treated as a 
continuation of the suit removed from the State Court. 

34. 

SPECIAL APPEARANCE. 

For the purpose of objecting to the jurisdiction of the 
Court in any suit, action or proceeding, a party may appear 
specially without first obtaining leave of Court. For any 
other purpose for which the Court would be authorized to 
grant leave for special appearance, application therefor shall 
first be made, unless the party in his moving papers expressly 
state that his appearance is special and that, if the purpose 
for which it is made be not sustained by the Court, he will ap- 
pear generally in the cause within the time allowed therefor 
"by law or order of the Court, or stipulation of the opposite 
party, in which case leave need not be applied for. If an 
appearance be not accompanied by the statement as above 
indicated, it shall be deemed and treated as a general ap- 
pearance. In connection with such special appearance, the 
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|>iirty may obtain from the Court e^c parte eaii without any 
writt^ii application therefor, an order extending his tpne jbo 
appear generally until his application on special appearance 
shall have been disposed of, or until a fixed time thereafter, 
which order shall be filed and a copy thereof served on the 
adverse party; or he may obtain a similar extension by 
stipulation from the adverse party. Such extension, whether 
by order or stipulation, shall not operate to convert the 
special appearance into a general one. 

The agreement for a general appearance as above pro- 
vided shall be binding upon the party appearing specially 
as aforesaid, and if he neglect to keep such agreement he 
shall be deemed to have appeared generally on the day on 
which his agreement required him so to appear. 

Neither the said undertaking for a general appearance 
nor any general appearance made after the determination 
by the Court of the objections raised under such special 
appearance shall be deemed a waiver of any objection ac- 
tually made under such special appearance. 

35. 

WRITS AND PROCESS PROM THE FEDERAL COURT. 

All writs and process from this Court shall be as provided 
by the acts of Congress in that behalf, and shall be served by 
the Marshal of the District or by some person specially 
authorized by the Court to make the service. 

36. 

SERVICE OP PAPERS OTHER THAN WRITS AND PROCESS. 

Service of all papers other than writs and process may 
be made either by the marshal or by any person competent 
to be a witness in the cause in the following manner : 

(1) The service may in all cases be personal, at any 
place where the person to be served is found, by delivering 
to and leaving with such person a copy of the paper to be 
served, ten days' extra time being allowed to the person 
served when such service is made without the district. 

(2) If the service be not personal, it may be made by 
leaving a copy of the paper to be served at the address left 
with the clerk as provided by Rule 4, with some person of 
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suitable age and discretion, if any such be found at such 
address, and if not, then by leaving said copy in some con- 
spicuous and comparatively secure place at such address. 

(3) If the service be not personal, and no address has 
beeu left with the clerk as provided by Rule 4, and the per- 
son to be served is the plaintiff or complainant, or a defend- 
ant who has appeared, or the attorney of either of them, the 
service may be made upon the clerk of the Court for such 
person. 

(4) If the paper is to be served upon a party to the cause 
who has not appeared, and the service be not personal, and 
no address has been left with the clerk as provided by 
Rule 4, the service may be made by leaving a copy of the 
paper at the residence of such. party, between the hours of 
eight o'clock in the morning and six o'clock in the evening 
with some person of suitable age and discretion, if any such 
be found at such residence, and if not, then by leaving said 
copy in some conspicuous and comparatively secure place at 
or in such residence; and if such residence be not known, 
and cannot be found by the exercise of reasonable diligence, 
then by leaving the copy with the clerk of the Court for such 
party, and also putting into the postoflSce an additional 
copy, inclosed in an envelope, addressed to such party at 
the city or town where he resides, if that be known, and if 
it be not known, addressed to him at the city and county 
where the Court is held, with the postage thereon prepaid. 

(5) Papers in actions at law or suits in equity except 
writs and process may be served by mail, or by telegraph, 
in the cases and in the manner and with the effect prescribed 
by the provisions of the State laws in force at the time of 
the service. 

(6) In any action at law or suit in equity the written 
admission of any party who has appeared in person, or of 
the attorney who has appeared for any party of the service 
of any paper or of the receipt of a copy thereof, shall be 
deemed and treated as the equivalent of proper service 
upon him. 

(7) Service on any member of a firm of attorneys shall 
be deemed to be service on the firm. 
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; 37. 

PROOF OP SERVICE. 

Where any document is served by the marshal, his return 
pi j^uqh seryioe shall be sufficient proof thereof. Where the 
service is made by any other person, it shall be proved by 
the affidavit of such person. The written admission of 
service by the person to be served shall be the equivalent of 
service and return. 

-■ 38. 

DEPOSIT IN COURT PENDING THE LITIGATION. 

Whenever it is admitted by the pleading of any party 
to an action at law or suit in equity, or is admitted by such 
party on his examination, that he has in his possession or 
under his control, any money or other thing capable of 
delivery, which being the subject of litigation, is held by him 
as trustee for another party to the cause or which belongs 
or is due to another party to the cause, the Court may, in 
its discretion upon motion made after due notice, order the 
same to be deposited in Court pending the litigation or to be 
delivered to the party to whom it belongs or is due (subject 
to the further order of the Court), upon such conditions as 
may be just, including the release of the party who has it in 
possession from all further liability with respect to it. 

39. 

CONFLICTING CLAIMS — SUBSTITUTION. 

Any defendant in an action at law or suit in equity for 
specific personal property, or upon a contract, may at any 
time before answer, upon affidavit that a person not a party 
to the cause makes upon him and without any collusion 
with him a demand for said property, or under said contract 
which conflicts with the demand of the plaintiff or com- 
plainant, move upon notice to such person and to the parties 
to the cause, for an order substituting such person in his 
place and discharging him from liability to either party, 
on his depositing in Court the amount claimed on the eon- 
tract, or delivering the property to such person as the Court 
may direct to be held subject to the further order of the 
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Court. The order of substitution and discharge from lia- 
bility may be made, although the conflictng claims or titles 
h^BLYe not a common origin, or are not identical, but are ad- 
verse to and indepe^dent of one another. 

40. 

ORDERS TO SHOW CAUSE. 

In all cases, both at law and in equity, where an order 
to show cause could have been obtained, the relief may be 
had on motion as provided in these rules. 

41. 

NOTICE OP MOTION AND MOVING PAPERS — ^EVIDENCE, ETC. 

Whenever, in an action at law or suit in equity, notice 
of a motion is necessary, it shall be in writing, and shall 
state in general terms the grounds of the motion and the 
papers on which it is to be made, and if witnesses are to 
be examined, the names of such witnesses. If the person 
to be notified and the person who is to give the notice have 
their offices in the city where the Court is held, the notice 
must be given at least five days before the day named for 
the hearing of the motion. In other cases the notice must 
be given at least ten days before the day named for the 
hearing, unless it be served by mail, in which case the time 
must be at least ten days with the additional time provided 
in case of service by mail. The Court or Judge may pre- 
scribe by order a shorter period for the service of any notice 
of motion and moving papers, in which case a copy of the 
order shortening time shall be served with the notice of 
motion. 

If the facts on which the motion is based be documentary 
in character, and such documents be not on file in the cause, 
copies of such documents shall be served with the notice; 
and the originals, or duly authenticated copies thereof (in 
cases where copies are admissible under the rules of evi- 
dence), shall be produced on the hearing; provided, that any 
motion may be made, either in whole or in part, upon the 
pleadings and papers on file in the cause, and copies of such 
pleadings and papers on file need not be served upon the 
opposite party. 



Digitized by 



Google 



18 

If any fact on which the motion is based be not docu- 
mentary in character, it shall be shown by affidavit or affi- 
davits of persons within whose knowledge such fact is, and 
copies of such affidavits shall be served with the notice of 
motion. 

The Judge may, in his discretion, and upon ex parte 
application, allow any motion to be heard in whole or in 
part upon oral evidence, and upon the filing of an order 
that any motion be so heard the moving party shall be 
entitled to subpoenas and process to compel the attendance 
of the witnesses to be examined. A copy of the order shall 
be served upon the opposite party with the moving papers, 
and such opposite party also shall be entitled to subpoenas 
and process to compel the attendance of such persons as he 
desires to examine in reply. Unless the Court otherwise 
permit, the testimony of witnesses shall be taken before 
some officer to be specified in the order permitting the 
motion to be heard on oral testimony, and shall be submitted 
to the Court on the hearing of the motion. The moving 
party shall give to the opposite party at least three days' 
notice in writing of the time and place of the examination, 
and of the name of the officer before whom it is to be had, 
and of the names of the witnesses to be examined thereat. 
The opposite party may produce and examine his witnesses 
at such hearing, without notice, or may have his witnesses 
examined at a separate hearing, of which he shall give 
similar notice to that above provided for. 

The Court may also permit either party to examine other 
witnesses than those named in the notice, upon a showing 
that such party, at the time of giving the notice, did not, 
though he exercised due diligence, know their names, or, 
though knowing such names, did not know that they could 
testify to any matter material to the motion. 

42. 

HEARING OP MOTIONS. 

Motions made upon oral testimony in the cases mentioned 
in Rule 41 shall be heard as the Court may, in its discretion, 
direct. The procedure on the hearing of other motions, 
whether at law or in equity, shall be as follows: The movincr 
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party shall read (or, with the assent of the Court, may 
state) his notice of motion and mpving papers. The oppos- 
ing party^ shall thereupon read (or, with the assent of the 
Court, may state) the papers constituting his showing in 
reply, without having served copies of the same upon the 
moving party. Except upon a motion for injunction made 
in the first instance upon the bill alone, the moving party 
shall not be entitled to adduce any matter which is merely 
cumulative or corroborative of the papers served with the 
notice of motion ; but if the showing of the opposing party 
shall contain any new matter, the moving party shall be 
entitled to rebut such new matter, and for that purpose 
shall be entitled to a continuance of the hearing for a 
reasonable time, if he desires it. If, however, the opposing 
party shall have served on the moving party copies of the 
papers constituting the showing in reply at least two days 
before the hearing, the moving party shall not be entitled 
to any continuance on account of the new matter, but shall 
proceed with the hearing, unless the Court for special 
reasons otherwise orders. After the showing of each side 
shall have been presented to the Court, such argument may 
be had as the Court may permit. 

43. 

NOTICE — HOW GIVEN. 

Whenever under these rules notice is required, it shah, 
except when otherwise provided by law, be given in writing 
by the clerk of the court or by the adverse party or hi» 
attorney. 

44. 

STATEMENT OP POINTS TO BE FURNISHED ON ARGUMENT. 

Before the commencement of the argument of any matter 
placed on the law and motion calendar for argument, the 
party entitled to open the argument shall deliver to the 
Court a succinct statement in writing of the matter to be 
argued, and of each point intended to be urged, and of the 
authorities, if any, relied on in support of each of such 
points, and shall serve a copy thereof on the attorney or 
solicitor for the adverse party at least two days before the 
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day set for such argument. In ease of a failure to comply 
with this rule, the Court will, in its discretion, either decline 
to permit the party so in default to orally argue the matter, 
or will continue the argument until he shall comply with 
this rule. 

45. 

SCANDAL AND IMPERTINENCE. 

Evidence which is grossly impertinent or scandalous 
shall not be received either by the examiner, notary, or other 
officer before whom a deposition is being taken, or in hear- 
ings before the Court or the Master. Whenever such evi- 
dence shall be offered before an examiner or other officer, 
he may exclude it of his own motion. If this be not done 
and objection on said ground be made to it by a party, such 
party may require the officer taking the evidence to rule 
on the objection, or that he refer it to the Court or Judge 
before the evidence is received; and if a ruling be made 
by the officer, either on his own motion or on objection of 
a party, the party adversely affected by the ruling may 
require that the matter be referred to the Court or Judge 
before the evidence is finally received. Such reference may 
be informal and in any mode in which the parties may 
acquiesce; and if they do not agree on any mode, the 
officer may himself immediately present the matter to the 
Court or Judge and take his ruling thereon without the 
participation or presence* of either party. If a Judge be 
not then accessible, the officer may in his discretion either 
continue the proceeding before him until the presence of 
the Judge may be had, or he may proceed with other parts 
of the testimony. If the Court or Judge shall rule that 
the evidence sought to be presented is grossly impertinent 
or scandalous, it shall not be received ; and the party offer- 
ing it shall forthwith pay to the clerk of the Court as 
costs for the benefit of the party against whom the testi- 
mony is offered, the sum of $10, or such other sum as the 
Court or Judge shall direct, for each and every question 
as to which the objection is sustained. 

The action of the Master in regard to such evidence 
shall be disposed of upon exception to his report. 



Digitized by 



Google 



21 
46. 

COMMISSIONS, HOW OBTAINED. 

Where a commission is desired to take the deposition of 
a witness in the cases provided in chapter 17 of title XIII 
of the United States Revised Statutes (except depositions in 
perpetuam rei memoriam), the applicant shall file with the 
clerk written notice of his intention to sue out such commis- 
sion, stating the name of the witness, and the place where the 
examination is to be had, and shall file with such notice an 
aflSdavit stating facts which show that the case is one pro- 
vided for by the Revised Statutes, and the interrogatories 
upon which he desires such commission to issue, and shall 
serve a copy of such notice, aflSdavit and interrogatories upon 
the adverse party. Within ten days after such service the 
adverse party may file with the clerk and serve upon the 
applicant written objections to the issuance of the commis- 
sion, or to the interrogatories proposed by the applicant, or 
to any of them, together with such cross-interrogatories as 
he desires to have propounded to the witness. If no such 
objections or cross-interrogatories be filed, the applicant shall 
be entitled as of course, and without further notice, and 
without any order from the Court or Judge, to the issuance 
by the clerk of a commission, under the seal of the Court, 
to take the testimony of the witness or witnesses at the place 
specified in the notice, and upon the interrogatories filed. 

If no objection to the issuance of the commission, or to 
any of the proposed interrogatories, shall be made as above 
provided, but cross-interrogatories shall be filed, the appli- 
cant may take out the commission upon the interrogatories 
and cross-interrogatories filed, as above provided, without 
further notice or order. 

If objections be filed either to the issuance of the com- 
mission or to the interrogatories, or to any of them, or if 
the applicant shall have objections to the cross-interrogatories, 
the objections shall be brought before the Court or Judge 
by the applicant, on two days' notice to the adverse party, 
and the Court or Judge shall pass upon all such objections 
and settle the interrogatories, and the commission shall be 
issued as the Court or Judge may direct. 
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The commission may be issued by the clerk without inter- 
rogatories, and the examination of the witness or witnesses 
may be oral, upon the filing of a stipulation to that effect by 
the parties, in which case the proceedings on the examination 
shall be in the general manner prescribed by the Equity 
Rules. 

Power is hereby vested in the clerk to name commissioners 
to take the testimony in any case provided for in this rule. 

Any deposition taken in accordance with this rule shall 
be retained by the person to whom the commission was issued 
until he either delivers it with his own hand into the Court 
for which it is taken, or transmits it to the clerk of such 
Court by mail. 

47. 

OPENING OP CX)MMISSIONS AND DEPOSITIONS. 

When any commission or deposition has been returned, 
it shall be filed in the cause, and shall be and remain one of 
the records therein, subject to be used by either party to 
the extent permitted by law. It may be opened by the clerk, 
without any order of Court, upon the written stipulation of 
the parties, or after written notice of five days from the 
party who desires the opening to the opposite party. The 
clerk shall note on the commission or deposition the date of 
the opening, and at whose request. 

48. 

EXCEPTIONS TO COMMISSIONS OR DEPOSITIONS — MOTION TO SUP- 
PRESS, ETC. 

Within ten days after the opening of any commission or 
deposition as provided in Rule 47, either party may file with 
the clerk and serve upon the adverse party written specifica- 
tions of whatever exceptions he may have to the execution 
of the commission or deposition, or to the mode of swearing 
the witnesses, or to the acts or omissions of the commissioner 
or person before whom the deposition was taken, or to the 
acts of any other person or persons, together with a notice 
of motion to suppress the commission or deposition on ac- 
count of the matters so excepted to. The motion to suppress 
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[^all be placed upon the next law and motion calendar, and 
shall be disposed of in regular course. No exception on any 
of the above grounds, not included in specifications made as 
above provided, shall be taken on the trial or hearing of the 
cause. If the commission or deposition be not returned in 
time to admit of the making and disposition of such motion 
to suppress, the written specifications above mentioned shall 
nevertheless be served and filed as soon as practicable before 
the trial or hearing, and if so served, the motion to suppress 
the commission or deposition can be made when the same is 
sought to be read in evidence. Exceptions not so specified 
cannot be taken on any of said grounds ; provided, that noth- 
ing herein shall be construed to sanction the reading of a 
deposition in contravention of the provisions of the acts of 
Congress in reference to the subject. The Court's decision 
on a motion to suppress made before the trial or hearing 
will not be reconsidered on the trial or hearing; but a bill 
of exceptions may be had thereto in the same time and 
manner as if the decision had been made during the trial. 

49. 

ABSENCE OP PARTIES WHEN CAUSE IS CALLED. 

When any cause is regularly called for trial or hearing, if 
either party fail to appear, the party appearing may, unless 
the Court otherwise direct, proceed with the trial or hearing 
and take either a dismissal of the cause or such verdict, 
judgment or decree as may be proper upon the evidence. 

50. 

PROCEDURE AT TRIALS. 

On trials of actions at law and of cases in equity, the 
party having the aflSrmative of the issue shall open the cause 
by stating generally what he expects to prove. The opposite 
party may, either then or after the opening party has closed 
his evidence in chief, state generally what he expects to 
prove, or may proceed with his evidence without any opening 
statement. Only one counsel on each side will be allowed to 
examine or cross-examine a witness. After the evidence on 
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,^^ch sifje is all i^, the party holding tl^e affirmative of the 
issue shall argue the ease to the Court or jury, as the case 
may be, and shall during such argument state fully all of 
his points and refer to all his authorities, or be precluded 
from a reply. The party holding the negative of the issue 
shall then argue his case, and the party holding the aflSrma- 
tive shall close. Not more than an hour to each counsel will 
be allowed for argument unless by the permission of the 
Court. 

51. 

OBJECTION TO EVn)ENCE. 

An objection to the admissibility of evidence must state 
the specific ground of the objection, and must be taken 
before the evidence is given. But if the witness answers a 
question before the party has had an opportunity to object, 
the objection is in time if taken immediately thereupon. 

52. 

ORDERS — HOW MADE. 

In all actions at law and suits in equity, all orders made 
in open Court, whether with or without notice (except rulings 
made during a trial or hearing) shall be entered in the 
minutes of the Court ; and all orders made by the Judge out 
of Court, whether on notice or otherwise, shall be signed by 
the Judge and filed. There shall also be filed any petition, 
notice, affidavit or other paper upon which any such order 
was based. 

All orders and rules, at law and in equity, which by the 
practice of the Court, either party is entitled to as of course, 
or without special application to the Court, may be, made 
and entered as well in vacation as in term, and shall have 
the like effect as if made and entered in term. 

53. 

COUNSEL TO PREPARE ORDERS, ETC. 

The counsel obtaining any order, judgment or decree in 
open Court may be required by the clerk to furnish a draft 
of the same. 



Digitized by 



Google 



25 
54. 

COSTS — HOW CLAIMED AND TAXED. 

1. The party in whose favor a judgment at law or decree 
in equity is rendered, and who claims his costs, shall, within 
five days after the rendition of the verdict, or after notice of 
the decision of the Court, Referee, or Commissioner — or if 
the entry of judgment or decree on the verdict or decision 
is delayed by order of the Court, then before such entry is 
made — serve on the attorney or solicitor of the adverse party, 
and file with the clerk of the Court, a memorandum of his 
costs and necessary disbursements in the action, suit or pro- 
ceeding, distinctly specifying each item, so that the nature 
of the charge can be readily understood ; which memorandum 
shall be verified by the oath of the party, or his agent, or 
attorney, or by the clerk of such attorney, having knowledge 
of the facts, to the effect that such items are correct, that 
such disbursements have been necessarily incurred in the 
action, suit, or proceeding, and that the services charged 
therein have been actually and necessarily performed as 
therein stated. 

2. Such memorandum shall be accompanied with a notice 
of application to have such costs and disbursements taxed, 
which shall specify the day and hour at which application 
to the clerk to tax the costs will be made, which shall not 
be less than one day from the date of service of the notice, 
if the same be served in the city and county of San Fran- 
cisco, and not less than three days if served elsewhere — add- 
ing, in case of service by mail, the additional time allowed 
in such cases. 

3. Proof of admission of the service of the memorandum 
and notice of taxation shall be endorsed upon or attached to 
the same before the same is filed. 

4. In case of a failure to serve and file such memorandum 
and notice, all costs, other than the clerks' costs (which may 
be inserted in the judgment or decree without such memo- 
randum) shall be deemed to be waived. 

5. At the time specified in the notice, the party objecting 
to any item of costs contained in the said memorandum 
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shall present his objections, either orally or in writing, speci- 
fying each item to which objection is made, and the ground 
of the objection, and file any affidavit, or other evidence relied 
on, if any there be, to support his objections, which evidence 
may be rebutted by other evidence. The clerk shall thereupon 
proceed to tax the costs, and shall allow such items specified 
in the memorandum as are properly chargeable as costs, and 
shall include in the judgment or decree entered any interest 
on the verdict or decision of the Court from the time it was 
rendered. And he shall, within two days after the costs 
shall be finally taxed, insert the same in a blank left in the 
judgment or decree for the purpose, and shall make a similar 
insertion of the costs in the copies and docket of the judg- 
ment or decree. The taxation of costs made by the clerk 
shall be final, unless modified on appeal, as hereinafter pro- 
vided. 

6. An appeal from the decision of the clerk, in the taxa- 
tion of costs, may be taken to the Court or Judge orally, by 
either party, instanter, or by motion to retax upon written 
notice of not less than one nor more than two days given 
and filed with the clerk within two days after the costs have 
been taxed in the clerk's office, but not afterward. 

When taken upon notice, the notice of motion to retax 
shall particularly specify the rulings of the clerk excepted to, 
and no others will be noticed on the hearing. 

The motion will be heard upon the same papers and evi- 
dence used before the clerk. 

7. In taxing costs, the following rules (among others) 
shall be observed: 

(a) The fees of witnesses for actual and proper attend- 
ance shall be allowed, whether such attendance was procured 
by subpoena or was had voluntarily. 

(b) Where a witness has attended from a point without 
the district, his mileage shall be taxed according to the dis- 
tance actually and necessarily traveled by him within the 
limits of the district. 

(c) The mileage of witnesses attending from points 
within the district shall be taxed according to the distance 
actually and necessarily traveled. 
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(d) The fees of the reporter for taking down testimony 
and proceedings in Court and for taking down arguments or 
other matter by order of the Court or by stipulation. of the 
parties, and for transcribing testimony or proceedings before 
the Court, and for transcribing arguments or any other mat- 
ter by order of the Court or by stipulation of the parties, 
and the charges of a Master or of an Examiner or like 
officer for like services under like conditions, shall be taxed 
as costs. 

(e) The actual and reasonable expense of printing argu- 
ments, testimony, or other matter by order of the Court or by 
stipulation of the parties, shall be taxed as costs. 

(f) Every deposition, whether taken before an Examiner 
or like officer or upon commission, and read or offered in evi- 
dence, shall be deemed to have been admitted in evidence, 
unless the Court has expressly excluded the same. 

(g) In all cases where compensation is claimed for keep- 
ing personal property attached or taken on mesne process, 
the party delivering to the clerk such memorandum of costs 
shall annex thereto a petition of the marshal under oath, 
fully setting forth the facts out of which such claim for com- 
pensation arose ; stating the character, amount, and value of 
the property attached or taken; the facts showing the neces- 
sity for employing a keeper, or renting a room, or other acts 
performed in keeping said property, and the reasonable 
necessary value of the services, in such manner that the Court 
can determine from the facts the proper compensation to 
be allowed. And the said facts so set out may be contro- 
verted by the opposing party, and thereupon the clerk shall 
allow and fix such amount as he shall deem reasonable, as in 
the case of other items of costs, subject to appeal as in other 
cases provided in these rules. 

55. 

PEES FOR REPORTING .AND TRANSCRIBING TESTIMONY. 

Except as provided by 29 Statutes at Large, 184, relating 
to fees of United States Commissioners, the fees for report- 
ing and transcribing testimony or other proceedings shall 
be as follows: 
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The stenographic reporter shall receive for taking down 
testimony or other proceedings ten dollars for a day's ses- 
sion and five dollars for a half day's session, and no more. 

Fees for transcription shall be twenty cents per folio of 
one hundred words for the original ; and for each copy made 
at the same time as the original one-half the above rate. Five 
or less consecutive figures shall be counted as one word. 
Tabulation shall be charged for as the Court or officer taking 
testimony shall determine in each instance. 

Eeporter's per diems are payable at the close of each 
day's session by the party to whom the testimony or other 
matter reported is chargeable; if more than one party is so 
chargeable, the reporter's fees shall be paid by them in equal 
shares. Transcription is payable as completed. 

Each party shall pay in the first instance for original 
transcription of testimony adduced by him, whether the 
examination be of his own or of his adversary's witness; 
provided, that in cases in which testimony has partly been 
taken prior to the effective date of these rules, the per diems 
and costs of transcription for the balance of the trial shall 
be charged for and apportioned according to the practice in 
effect during the prior portion of the trial. 

56. 

DEPOSIT OP COSTS TO ACCRUE. 

Upon the commencement of any action at law or suit in 
equity, the clerk shall be entitled to require from the plain- 
tiff the payment of the fees for issuing process with the 
necessary number of copies; and in addition thereto a 
deposit of ten dollars, as security for any further fees that 
may become chargeable against the plaintiff; and upon the 
entering of an appearance by the defendant, or the filing 
of the first paper filed by him in the cause, the clerk shall 
be entitled to require from such defendant a similar deposit 
of ten dollars. At the termination of the cause each party 
shall be entitled to receive from the clerk on demand any 
balance that may be due to him, after deducting all fees 
properly chargeable against such party. If at any time the 
fees for services rendered either party shall exceed the 
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amount of his deposit, the clerk shall be entitled to pay- 
ment therefor upon demand, and to decline to perform any 
further service for or on behalf of such party until such 
demand has been complied with. In causes removed from 
State Courts like deposits may be required ,as in causes 
originally commenced in this Court. 

57. 

SECURITY FOR COSTS BY NON-RESmENT. 

When the plaintiff or complainant in an action at law or 
suit in equity resides out of the district, or, if a corporation, 
has its principal place of business without the district, se- 
curity for the costs and the charges which may be awarded 
against such plaintifif or complainant, shall be given, upon 
motion tKerefor by the defendant and an order thereon by 
the Court. All proceedings in the action or suit may be 
stayed until an undertaking, executed by two or more per- 
sons, is filed with the clerk, to the efifect that they will pay 
such costs and charges as may be awarded against the 
plaintiff or complainant by judgment or decree, or in the 
progress of the action or suit, not exceeding the sum of 
three hundred dollars. A new or an additional undertaking 
may be ordered by the Court upon proof that the original 
undertaking is insuflBcient security, and proceedings in the 
action or suit stayed until such new or additional under- 
taking is executed and filed. After the lapse of thirty days 
from the service of notice that security is required, or of 
an order for new or additional security, upon proof thereof, 
and that no undertaking as required has been filed, the 
Court may order the action or suit to be dismissed. 

58. 

CUSTODY AND CERTIFICATION OP RECORDS. 

All records of the Court shall remain in the custody of 
the clerk and no record or paper belonging to the files of the 
Court shall be taken from the custody of the clerk without 
a special order of the Court or Judge and receipt from the 
party obtaining it, specifying the record or paper, and the 
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date of its receipt. No such order will be made except for 
cogent reasons. 

Whenever it is necessary for a Judge, Master, Examiner 
or other officer of the Court to use, for purposes of the 
cause, at places other than the clerk's office, courtroom or 
Judge's chambers, or the courtroom or chambers of the 
Master, Referee in Bankruptcy or United States Commis- 
sioner situated in the court building, pleadings or other 
papers which are ultimately to constitute part of the judg- 
ment-roll, or of the record of a decree, certified copies 
thereof shall be furnished by the clerk, and the expense 
taxed as costs in the case. 

In any cause wherein a final judgment or decree is sought 
to be reviewed on appeal to, or by writ of error from the 
United States Circuit Court of Appeals, agreeably to the 
Act of Congress approved February 13, 1911, the original 
records and papers shall not be taken from the clerk's 
office, but the clerk shall cause a copy to be made of such 
entries, records and papers as may be necessary to remove 
the cause into the Circuit Court of Appeals, or to make due 
return to the writ of error. The fees of the clerk for com- 
paring and correcting printed records on appeal or writ of 
error prepared by counsel and presented to the clerk for his 
certificate shall be 10 cents per folio. 

59. 

EXHIBITS — CUSTODY OP. 

Every exhibit introduced in evidence shall be held in the 
custody of the clerk ; but unless there be some special reason 
why the originals should be retained, the Court will, upon 
application, order them to be returned to the party to whom 
they belong, if a copy thereof, certified by the clerk, be filed 
in place of the original. 

After final judgment or decree, and after the time for a 
writ of error, or appeal and rehearing or motion for new 
trial has passed, or upon the filing of a stipulation waiving 
and abandoning the right to a writ of error or appeal, and 
to a rehearing or new trial, either party shall, upon motion 
on due notice, be entitled to an order that any exhibits on 
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file be relturned to the party or person to whom they belong, 
without the necessity of filing any copies thereof ; and in all 
c^s^s the Court may, for special reasons, and after notice, 
make such other order with respect to any exhibit or ex- 
hibits as justice may require. 

60. 

NOTATION OP JUDGMENT OR DECREE UPON WRITTEN INSTRU- 
MENT, ETC. 

In every case in which a judgment or decree is entered 
upon a written instrument, the clerk shall, at the time of 
entering the judgment or decree, note, over his official 
signature, across the face of the instrument, but in such 
manner as not to diminish its legibility, the fact of the 
entry of such judgment or decree, with its date and the 
name of the Court. If the decree cancels or annuls such 
instrument, the notation shall indicate that fact. 

61. 

EXTENSIONS OP TIME. 

When an act to be done in any action, suit or proceeding 
which may at ^ny time be pending in this Court, relates to 
the pleadings in the cause, or the undertakings or bonds to 
be filed, or the justification of sureties, or the preparation 
of bills of exceptions, or of amendments thereto, or to the 
giving of notices of motion, the time allowed by these rules 
may, unless otherwise specially provided, be extended by 
the Court or Judge by order made before the expiration of 
such time ; but no such extension or extensions shall exceed 
thirty days in all, without the consent of the adverse party ; 
nor shall any such extension be granted if time to do the act 
or take the proceeding has previously been extended for 
thirty days by stipulation of the adverse party; and any 
extension by previous stipulation or order shall be deducted 
from the thirty days provided for by this rule. It shall be 
the duty of every party, attorney, or other person applying 
to the Court or Judge for an extension of time under this 
rule, to disclose the existence of any and all extensions to 
do such act or take such proceeding which have previously 
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been obtained from the adverse party or granted by the 
Court or Judge ; and any extension obtained from the Court 
or Judge in contravention of this rule shall be absolutely 
null and void, and may be disregarded by the adverse party. 
Nothing herein contained shall interfere with the power of 
the Court to extend the time to do an act or take a pro- 
ceeding in any cause until after some event shall have 
happened or some step in the cause shall have been taken 
by the adverse party. 

62. 

COMPUTATION OP TIME. 

The time within which any act is to be done or proceeding 
taken in any action, suit of proceeding in this Court shall 
be computed by excluding the first day and including the last, 
unless the last day be a holiday (either under the State or the 
Federal law) in which case such holiday shall also be ex- 
cluded; but intervening holidays shall be counted as part of 
such time. 

63. 

PILING TRANSCBIPT IN REMOVAL PBOCEEDINGS. 

Whenever the proper proceedings have been perfected in 
a State Court to remove a case from such Court to this Court, 
pursuant to any statute of the United States, any of the par- 
ties may at any time thereafter, as of course, file in this Court 
the transcript required by law, and the party filing such 
transcript shall in all cases serve written notice thereof upon 
the attorney of the opposite party, or upon the opposite 
party himself if he appeared in person; and upon the filing 
of such transcript the clerk shall enter the cause upon his 
register. The proceedings previously had in the State Court 
shall be deemed and treated as if had in this Court, and the 
further proceedings in the cause shall be as required for 
proceedings in this Court. 

64. 

CONSOLIDATION OP CASES. 

When two or more actions at law, or two or more suits in 
equity, are pending in this Court at one time between the 
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same parties upon causes of action which might have been 
joined, the Court may, in its discretion, order the several 
actions at law, or the several suits in equity, to be consoli- 
dated. And when causes of a like nature or relative to the 
same question are pending in equity or at law, in this Court, 
it may, in its discretion, consolidate such causes when it ap- 
pears reasonable to do so. The order shall specify the title 
under which the consolidated cause is to be known, and the 
clerk shall make the entries of all future proceedings under 
the new title; provided, that the papers and proceedings, 
entries and records in each of the pre-existing causes, though 
kept separately and under the pre-existing titles, shall be 
deemed and considered to be papers, proceedings, entries and 
records in the consolidated cause, which shall be in effect a 
continuation of the pre-existing causes. The order may pre- 
scribe such terms and conditions of the consolidation as may 
be just. 

65. 

BBDSFS, ETC., HOW PRINTED. 

When briefs, testimony, petitions for rehearing, or other 
papers are printed, they shall, except as is provided in Rule 
30, be printed on unruled white writing paper, nine and one- 
quarter inches long and six and one-quarter inches wide. 
The printed page, exclusive of any marginal note, reference, 
or running head, must be seven inches long and four inches 
wide, and the outer margin must be one and three-quarters 
inches wide. Pica double-leaded is the only mode of com- 
position allowed. When any such paper is printed by order 
of the Court, five copies thereof must be delivered to the 
Court and two copies thereof to the attorney of each adverse 
party. 

66. 

MANDAMUS, CERTIORARI AND PROHIBITION. 

The writs of mandamus, certiorari and prohibition will be 
issued, when this Court has power to issue them, upon the 
same procedure as is prescribed for the State Courts by the 
State laws. 
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67. 

GUARDIAN AD LITEM, WHO MAY BE. 

No person shall be appointed guardian ad litem, either 
upon the application of the infant or otherwise, unless he be 
the general guardian of the infant, or an attorney of the 
Court, nor unless he have no interest adverse to that of the 
infant, and is not connected in business with the adverse 
party or with the attorney of the adverse party; nor unless 
he be of suflScient pecuniary ability to answer to the infant 
for any damage or injury which may be sustained by the 
infant for his negligejice or misconduct in the case. 

68. 

PBOCEDURE FOR THE APPOINTMENT OP GUARDIANS AD LITEM. 

Guardians ad litem may be appointed ex parte, at any 
time after the complaint or bill has been filed, and service of 
process made upon the infant defendant, upon the presenta- 
tion to the Court or Judge of a sworn petition showing a 
proper case for the appointment. The petition shall be filed 
with the order of appointment. 

69. 

BOND OF GUARDIAN AD LITEM. 

No bond shall ordinarily be necessary from a guardian ad 
litem; provided, that no such guardian shall receive any 
money or other property of the infant until he has filed with 
the clerk a bond in an amount to be fixed by the Judge, with 
at least two sureties, to be approved by the Judge, conditioned 
for the faithful performance of his duties as guardian ad 
litem. If he shall not desire to receive any such money or 
property, the same may be paid or delivered to the clerk of 
the Court, or to such person as may be directed by the Court 
or Judge, with like effect as if paid or delivered to the 
guardian ad litem. 

70. 

SECURITY — BONDS AND UNDERTAKINGS. 

Whenever, by the rules of this Court or of either of the 
Appellate Courts, or by any statute, security is required to 
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be given for any purpose by any party to an action at law or 
suit in equity, and the form of such security is not prescribed 
by such rule or statute, the same may be given, at the election 
of the party giving the same, either by a bond with sureties 
in the form in use at common law, or by an undertaking given 
by sureties on behalf of such party. In case such undertaking 
be given, the same shall be substantially in such form as may 
be prescribed or allowed by the statutes of the State, as the 
same shall exist at the time the same is given. The obliga- 
tion of the parties to every bond or undertaking must be 
expressed to be joint and several, and the sureties thereto 
must justify as may be required by said State statutes. Every 
such bond or undertaking must contain an express agreement 
by the sureties thereto that, in case of a breach of any condi- 
tion thereof, this Court may, upon notice to them of not less 
than ten days, proceed summarily in the action or suit in 
which the same was given to ascertain the amount which such 
sureties are bound to pay on account of such breach, and ren- 
der judgment therefor against them, and award execution 
therefor. 

71. 

BONDS, SURETIES, JUSTIFICATIONS, ETC. 

No bond or undertaking will in any case be approved un- 
less it be signed by at least two sureties, each of whom shall 
make aflSdavit that he is a resident and is a householder or 
freeholder within the district, and worth the amount specified 
in such bond or undertaking over and above all his debts 
and liabilities exclusive of property exempt from execution. 
Where the amount exceeds three thousand dollars, each surety 
may bind himself for a part only of the amount of the bond 
or undertaking, and the sureties may state in their respective 
affidavits that they are respectively worth the amounts for 
which they have respectively bound themselves; provided, 
that the several amounts shall together be equivalent to two 
sufficient sureties as above provided. This rule shall not apply 
to corporations allowed to become surety under any act of 
Congress. 
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72. 

ACCESS TO RECORDS. 

Every party to a case which is or has been pending in the 
Court, and every citizen of the State shall have the right at 
all seasonable times to examine and make memoranda from 
any record or, paper in the clerk's office, in any cause,- pro- 
vided, that such right shall not be so exercised as to interfere 
with the functions of the clerk or the administration of the 
duties of the Court. 

73. 

OBJECTIONS TO THE JURISDICTION OP THE COURT. 

Objections to the jurisdiction of this Court, as a Federal 
Court, over any action at law or suit in equity which has been 
removed from a State Court to this Court, may be. made on 
a motion to remand such action or suit to the State Court. 

Objections to the jurisdiction of this Court, as a Federal 
Court, over any action at law or suit in equity, whether com- 
menced in this Court or removed from a State Court to this 
Court and not remanded, may be taken as follows: If the 
objection appear on the face of the complaint or bill, it may 
be taken either by demurrer or by a motion to dismiss in an 
action at law, or by a motion to dismiss in a suit in equity ; 
provided, that the Court may, in its discretion on sustaining 
the demurrer or motion to dismiss, allow the complaint or bill 
to be amended. If the objection do not appear on the face of 
the complaint or bill, it may be taken by the answer. If not 
taken as above provided, and the facts in relation to the 
jurisdiction do not subsequently appear in the course of the 
proceedings, the Court may refuse to allow the party there- 
after to take proceedings for the purpose of making such 
facts appear. But if such facts be subsequently developed 
in the course of the proceedings, the party may then move 
to dismiss the case, or if it was removed from a State Court, 
to remand it to such Court; or the Court may dismiss or 
remand it of its own motion; provided, that in whatever 
mode the objection may be taken, and whether it be taken by 
the Court of its own motion or by a party to the cause, the 
party affected shall be accorded a hearing on the question. 
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74. 

NUMBEB OF EXPERT WITNESSES. 

In the trial of any cause the Court or Master may before 
the commencement of taking testimony indicate the number 
of expert witnesses who shall be allowed on each side, and 
no greater number of expert witnesses shall be examined, 
unless leave shall previously be obtained. 

75. 

TESTIMONY OP EXPERTS IN PATENT CAUSES. 

In cases where under Equity Rule 48 the direct testimony 
in patent causes is taken by affidavit, the witnesses shall not 
give their opinion as to the meaning of any patent claim or 
specification, but their testimony shall be strictly confined 
to an explanation of the operation of relevant arts, pro- 
cesses, machines, manufactures or composition of matter, and 
the meaning of terms of art or science and of diagrams or 
formulae. 

If the affidavit or deposition of any expert witness con- 
tains matter forbidden by this rule, or irrelevant or imma- 
terial matter, it shall not be answered by the opposite party, 
nor shall it be the basis of any cross-examination at the 
hearing, and the Court at any stage of the cause may strike 
from any such affidavit or deposition all such matter. 

76. 

DISMISSAL FOR WANT OP PROSECUTION GENERALLY. 

Causes which have been pending in this Court for more 
than one year without any proceedings having been taken 
therein during such year may be dismissed, as of course, for 
want of prosecution, by the Court on its own motion, at a 
general calling of a calendar prepared for the purpose by 
the clerk. Such cases may also be dismissed for want of 
prosecution at any time on motion by any party upon notice 
to the other parties. 
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CHAPTEE IV. 
Rules of Pleading and Practice in Actions at Law. 

85. 

CONFORMITY TO STATE PRACTICE. 

The practice, pleadings and forms and mode of proceeding 
in civil causes in actions at law, shall conform, as near as 
may be, to the practice, pleadings and forms and mode of 
proceeding existing at the time in like causes in the Courts 
of record of the State of California; provided, that actions 
for damages for the infringements of patents for inventions 
and copyrights shall be as provided by the Acts of Congress 
in that behalf. 

86. 

PROCESS TO BRING THE DEPENDANT INTO COURT IN ACTIONS AT 

LAW. 

In all actions at law the process to bring the defendant 
into Court shall be that prescribed for actions in the State 
Courts by the State laws, as the same shall exist at the 
time, but under the same style and teste and seal as writs 
in the Federal Courts; and shall be served by the marshal 
of the district, or by some person specially authorized by 
the Court to make the service. Such service must be made 
in the maimer prescribed by said State laws for the service of 
such process in actions in the State Courts; provided, that 
there shall be no service of such process by publication except 
as prescribed by the provisions of the acts of Congress in 
relation to service by publication. 

87. 

ATTACHMENTS IN ACTIONS AT LAW. 

The State laws, as the same shall exist at the time, in re- 
lation to the attachment of property as security for the 



Digitized by 



Google 



39 

satisfaction of any judgment that may be recovered, shall 
be and are adopted as the rules of this. Court governing at- 
tachments in actions at law ; provided, that all writs in such 
attachment proceedings shall be issued, tested, signed and 
sealed as required for writs issued out of this Court, and 
shall be directed to and executed and returned by the marshal 
of this district, as the process of Federal Courts is required 
by law to be executed and returned, and that the proceedings 
that may be taken for the examination of any person in 
such proceedings, or for the release or discharge of the at- 
tachment shall be before this Court or a Judge thereof or a 
United States Commissioner. 

The written undertaking to be required by the clerk of 
this Court before issuing a writ of attachment in an action 
at law, shall be in a sum equal to at least one-half the amount 
claimed by the plaintiff in his complaint, unless the Court or 
Judge shall, by order entered upon the minutes, or filed with 
the clerk, direct that a writ of attachment shall issue in the 
cause upon the execution and filing of an undertaking in a 
lesser amount. 

88. 

ARREST AND BAIL. 

The defendant in a civil action in this Court may be ar- 
rested and held to bail in the cases and under the conditions 
and upon the procedure provided by the constitution and 
laws of the State and subject to the provisions of the acts 
of Congress in that behalf ; and the State laws and practice 
as the same shall exist at the time in relation to arrest and 
imprisonment for debt in civil actions are hereby adopted as 
the rules of decision for similar cases in this Court ; provided, 
that all writs in such proceedings shall be issued, tested, 
signed and sealed as required for writs issued out of this 
Court, and shall be directed to and executed and returned by 
the marshal of this district, as the process of Federal Courts 
is required by law to be issued and returned, and that the 
several proceedings in the matter shall be before this Court 
or a Judge thereof or a United States Commissioner. 
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89. 

REPLEVIN. 

The State laws in relation to the claim and delivery of 
personal property before judgment, and the changes in such 
laws that may be made from time to time, are hereby adopted 
as the rules for such claim and delivery in actions at law in 
this Court; and in such actions the plaintiff may claim the 
delivery to him before judgment of the property involved 
in the action in the cases, and upon the conditions and pro- 
cedure prescribed by said State laws, adopted as aforesaid; 
provided, that all writs in such proceedings shall be issued, 
tested, signed and sealed as writs issued from this Court 
are required to be issued, tested, signed and sealed, and shall 
be directed to and executed and returned by the marshal of 
the Court as process of Federal Courts is required to be ex- 
ecuted and returned, and that all the proceedings shall be 
before this Court or a Judge thereof or a United States 
Commissioner. 

90. 

REQUESTS FOR INSTRUCTIONS TO JURY. 

Proposed instructions for the jury shall be presented to 
the Court at the opening of the trial and before the taking of 
evidence; but the Court in its discretion may at any time 
prior to the opening of the argument receive additional 
requests on questions arising during the trial. The requested 
instructions shall be properly entitled in the cause, distinctly 
state by which party presented, and be typewritten on legal 
cap of uniform size. They shall be numbered consecutively 
and contain not more than one instruction to a page. Each 
separate request shall embrace but one subject, and the prin- 
ciple therein stated shall not be repealted in subsequent 
requests. 

A failure to conform to these requirements in the manner 
of proposing instructions will, in the discretion of the Court, 
be deemed sufficient ground for their refusal. • 
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EXCEPTIONS TO A CHARGE. 

Exceptions to a charge to a jury, or to a refusal to give as 
a part of such charge instructions requested in writing, may 
be taken by any party by stating to the Court before the jury 
have retired, that such party excepts to the same, specifying 
by numbers of paragraphs 6r in any other convenient manner 
the parts of the charge excepted to, and the requested in- 
structions the refusal to give which is excepted to, and speci- 
fying the grounds of such exceptions. As to the charge given 
by the Court of its own motion, the grounds of exception 
shall be specific; as to instructions requested by the parties 
the grounds may be general. The Judge shall note such 
exceptions in the minutes of the trial or cause the reporter 
(if one is in attendance) so to note the same. If, after the 
jury have retired to deliberate upon their verdict, they return 
into Court and request further instructions, the Court may, 
in the absence of counsel, give such instructions, and such 
instructions shall be deemed excepted to by each party. 

92. 

NONSUIT. 

The defendant in an action at law, tried either with or 
without a jury, may either at the close of the plaintiff's 
case or at the close of the case on both sides, move for a non- 
suit. The procedure on such motion shall be as follows: 
The defendant, or his counsel, shall state orally in open Court 
that he moves for a nonsuit on certain grounds, which shall 
be stated specifically. Such a motion shall be deemed and 
treated as assuming for the purposes of the motion (but for 
such purposes only) the truth of whatever the evidence tends 
to prove, to wit, whatever a jury might properly infer from 
it. If, upon the facts so assumed to be true as aforesaid, the 
Court shall be of opinion that the plaintiff has no case, the 
motion shall be granted and the action dismissed. The party 
against whom the decision on the motion is rendered may 
then and there take a general exception, and may have the 
same, together with such of the proceedings in the case as 
are material, embodied in a bill of exceptions. If evidence 
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shall be introduced by either party after the decision on 
the motion has been made, the same shall operate as a super- 
seding of the motion ; but such motion may be renewed at the 
close of all the evidence. 

93. 

INSTBUCTION FOR VERDICT. 

Either party to an action at law tried with a jury may, 
at the close of the evidence on both sides, move the Court for 
an instruction to the jury to render a verdict in his favor, 
and if the case be such that, assuming in favor of the 
opposite party everything which the evidence tends to prove, 
to wit, everything which the jury might properly infer from 
it, nevertheless he has as a matter of law no cause of action 
or defense, as the case may be, the Court must grant the 
motion and direct the jury to render a verdict accordingly. 
If the motion be denied, the moving party may then and 
there take a general exception to the denial of his motion, 
and if the motion be granted, the opposite party may then 
and there take a general exception to the instruction; and 
exceptions so taken, together with such of the proceedings 
as are material, may be embodied in a bill of exceptions. 

If evidence be introduced by either party after the 
decision on the motion, such motion and decision are thereby 
superseded; but the motion may be renewed when the evi- 
dence is all in. 

94. 

CALLING PARTIES BEFORE RECEIVING A VERDICT. 

It shall be the duty of counsel to be present in Court when 
the jury is ready to render its verdict, and it shall not be 
necessary to call the attorney or counsel for either party in 
civil cases before receiving the verdict. 

95. 

FINDINGS. 

In actions at law in which a jury has been waived as pro- 
vided by the act of Congress, it shall be in the discretion of 
the Court to make special findings of fact upon the issues 
raised by the pleadings. Ordinarily, the Court will make 
such findings on request of either party, if such request be 
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made on or before the submission of the cause for decision. 
Where such request is made and granted, no judgment shall 
be entered until the findings shall have been signed and 
filed or waived as hereinafter provided; but the rendition 
of the decision or opinion shall be deemed and considered, 
and shall be entered by the clerk, as merely a preliminary 
order for judgment. Within five days after written notice 
of the decision from the clerk or the adverse party, the pre- 
vailing party shall prepare a draft of the findings and deliver 
the same to the clerk for the Judge and serve a copy thereof 
upon the adverse party, who may within five days thereafter 
deliver to the clerk and serve upon the adverse party such 
proposed amendments or additions to the findings as he may 
desire. 

If the prevailing party fails to present such draft as above 
provided, the adverse party may prepare a draft thereof and 
deliver the same to the clerk for the Judge and serve a copy 
thereof on the adverse party within five days thereafter. 

The findings shall thereafter be settled by the Judge, and 
when so settled shall be engrossed within five days there- 
after, and shall be then signed and filed. A failure to 
comply with the requirements of this rule may be deemed to 
be a waiver of findings by the party so failing. 

Special findings must be of the ultimate facts in issue, as 
distinguished from conclusions of law on the one hand, and 
mere evidence on the other, and must cover all the material 
issues raised by the pleadings. 

96. 

AGREED STATEMENT OF PACTS. 

If a jury be waived in the manner provided by the act 
of Congress, the case may be submitted for decision upon 
an agreed statement of facts, which shall be in the same form 
as special findings, and shall be signed by counsel and filed 
in the cause. 

97. 

JUDGMENTS. 

Judgments in actions at law will not be signed by the 
Judge. It shall be the duty of the clerk, unless otherwise 
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ordered by the Court or Judge, to enter such judgment in 
the judgment-book, without waiting for a request therefor 
from any party, as soon as practicable after the renditicm 
of the verdict, if the case was tried with a jury, or after 
the filing of written findings, if the case was tried without 
a jury and written findings are requested and prepared as 
provided by Rule 95, or after the rendition of the decision, 
if written findings are not requested or not prepared as 
provided by said last-mentioned rule. A blank shall be left 
in such entry for the subsequent insertion of the costs. No 
order or direction for the suspension of the entry of judg- 
ment will be made without notice to all the parties. 

98. 

JUDGMENT-EOLL. 

Inmiediately after entering the judgment in an action at 
law the clerk shall attach together and file in the cause the 
following papers, which shall constitute the judgment-roll, 
viz.: 

First, — In case any defendant has not appeared, demurred 
or answered, the summons with the proof of service thereof 
upon such defendant, and the complaint with a memorandum 
indorsed thereon by the clerk that the default of such de- 
fendant in not appearing, demurring or answering was duly 
entered, and a copy of the judgment. In case service was 
made upon any defendant under the provisions of section 
738 of the Revised Statutes, and such defendant has made 
default, there shall be included in the roll a copy of the 
order for such service, and any aflSdavit on which said last- 
named order may have been made. 

Second, — In case there has been an appearance, or a de- 
murrer, by any defendant to the plaintiff's complaint or 
amended complaint, and such demurrer has been overruled 
and judgment ordered against such defendant for failure 
thereafter to answer within the time allowed by the order or 
under the rules of the Court, the appearance, or a copy 
thereof, the demurrer or demurrers, all notices that a de- 
murrer to a previous pleading shall stand as the demurrer 
to a subsequent pleading, copies of all orders which there 
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may be in relation to a change, addition, substitution or 
elimination of parties, copies of all orders in relation to the 
amendment of pleadings or of amended pleadings, the 
amended complaint or complaints, if there be such, witii a 
memorandum endorsed by the clerk upon the complaint, or, 
if there be an amended complaint or amended complaints, 
upon the last amended complaint that no answer was filed 
within the time allowed after the appearance or after the 
overruling of the last demurrer, a copy of the order for 
judgment and a copy of the judgment. 

Third. — In case there has been a demurrer by any defend- 
ant to the plaintiff's complaint or amended complaint, and 
such demurrer has been sustained with a right in the plaintiff, 
either by the order or under the rules of the Court, to amend 
the complaint or amended complaint to which the demurrer 
was sustained, and no amendment is made within the time 
allowed therefor, and judgment against the plaintiff is ordered 
accordingly, the demurrer or demurrers, all notices that 
a demurrer to a previous pleading shall stand as the de- 
murrer to a subsequent pleading, copies of all orders which 
there may be in relation to a change, addition, substitution 
or elimination of parties, copies of all orders in relation 
to the amendment of pleadings, or of amended pleadings, 
the complaint, the amended complaint or complaints if there 
be such, with a memorandum endorsed by the clerk upon 
the complaint, or if there be an amended complaint or 
amended complaints, upon the last amended complaint, that 
no amendment was made within the time allowed therefor, 
a copy of the order for judgment, and a copy of the judg- 
ment. 

Fourth. — In case there has been a demurrer by any de- 
fendant to the plaintiff's complaint or amended complaint, 
and such demurrer has been sustained and judgment ordered 
against the plaintiff upon such demurrer without any right 
to amend the pleading to which the demurrer was sustained, 
the demurrer or demurrers, all notices that a demurrer to 
a previous pleading shall stand as the demurrer to a sub- 
sequent pleading, the complaint and amended complaint or 
complaints, if there be such, copies of all orders upon the 



Digitized by 



Google 



46 

demurrer or demurrers, copies of all orders in relation to 
a change, addition, substitution or elimination of parties, 
copies of all orders in relation to the amendment of pleadings 
or of amended pleadings, and a copy of the judgment. 

Fifth. — In case the complaint or any amended complaint 
has been answered by any defendant, the pleadings and all 
amended pleadings and amendments to pleadings, and copies 
of all orders in relation to the amendment of pleadings or of 
amended pleadings, copies of all orders sustaining or over- 
ruling demurrers, copies of all orders in relation to a change, 
addition, substitution or elimination of parties, copies of all 
orders striking out pleadings or a part or parts thereof, all 
notices of election to have any demurrer to a previous plead- 
ing stand as the demurrer to a subsequent pleading, the 
verdict of the jury, if there be a verdict, or the written 
finding of the Judge or Referee, if there be such, the agreed 
statement of facts, if there be such, and a copy of the judg- 
ment. 

Sixth, — In case there are several defendants and the case 
of one or more of them fall under one of the above sub- 
divisions, and the cases of others fall under other of said 
subdivisions, the roll shall combine the several cases of each 
party as specified in the foregoing provisions. 

Seventh, — In removal cases there shall be added to the 
foregoing papers, the removal papers filed in the State Court, 
or copies thereof, and if there has been a motion to remand, 
the order of this Court upon such motion. 

99. 

EXECUTIONS. 

Subject to the provisions of the acts of Congress in rela- 
tion to executions, judgments in actions at law shall be en- 
forced in the same manner as such judgments in the State 
Courts are enforced, and the State laws in relation to execu- 
tions, sales, exemptions, rights of purchasers, rights of judg- 
ment creditors and judgment debtors, redemptions, liens of 
judgments and of decrees and proceedings supplementary to 
execution as said provisions now exist and as they shall exist 
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at the times in question are adopted as rules of this Court; 
and the marshal of the court shall conform his proceedings 
thereto; provided, that all writs in such proceedings shall 
be issued, tested, signed and sealed as required for writs 
issued out of this Court, and shall be directed to, and exe- 
cuted and returned by the marshal of this Court, as the 
process of Federal Courts is required by law to be executed 
and returned. 

100. 

NEW TRIALS. 

A new trial may be granted in an action at law, whether 
it was tried with or without a jury, for any of the following 
causes materially affecting the substantial rights of the losing 
party: 

(1) Irregularity in the proceedings of the Court, jury 
or adverse party, or any order of the Court or abuse of dis- 
cretion by which the losing party was prevented from having 
a fair trial ; 

(2) Misconduct of the jury; 

(3) Accident or surprise which ordinary prudence could 
not have guarded against; 

(4) Newly discovered evidence, material for the party 
making the application, which he could not with reasonable 
diligence have discovered and produced at the trial; 

(5) Excessive damages appearing to have been given un- 
der the influence of passion or prejudice; 

(6) Insufficiency of the evidence to justify the verdict 
or other decision; or that it is against law; 

(7) Error in law occurring at the trial; 

(8) Where the right to have a bill of exceptions has been 
lost without any fault or negligence on the part of the losing 
party. 

The procedure to obtain a new trial shall be as follows : 
Within ten days after the entry of judgment, the appli- 
cant shall serve upon the adverse party and file with the clerk 
a petition for a new trial stating the grounds upon which 
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he relies (which statement of grounds may be in the language 
of this rule), and stating the papers on which the application 
is to be made. If a ground of the petition be errors in law 
occurring at the trial, the petition shall specify the particular 
error or errors relied upon ; and if a ground be insufiSciency 
of the evidence, the petition shall specify the particulars 
wherein the evidence is claimed to be insufficient. If the 
petition does not contain the above-mentioned specifications, 
the unspecified ground will be disregarded. 

The petition shall be heard upon the pleadings and papers 
on file and upon **the minutes of the Court'*, which for this 
purpose, shall include not only the clerk's minutes, and any 
notes and memoranda which may have been kept by the 
Judge, but also the reporter's transcript of his shorthand 
notes; provided, that if the petition be on any ground other 
than errors in law or insufficiency of the evidence, any fact 
or circumstance outside of the pleadings and papers on file 
and the said ** minutes of the Court", proper to be shown, 
may be shown by affidavits. Copies of such affidavits shall 
be served with the copy of the petition, and the originals 
shall be filed with the clerk. The adverse party shall have 
ten days after the service upon him of said copies of said affi- 
davits to serve and file counter-affidavits; and the petition 
shall have five days after the service of said counter-affidavits 
to serve and file affidavits in reply to any new matter con- 
tained in said counter-affidavits, but shall have no right to 
serve or file any affidavit which contains matter that is merely 
cumulative to, or corroborative of, his affidavits in chief ; and 
if he should do so, such cumulative or corroborative matter 
shall be disregarded, and the entire affidavit may be stricken 
out. 

If a ground of the application be newly discovered evi- 
dence the petition shall be supported by the affidavit of the 
petitioner, or of his agent or officer within whose charge or 
knowledge the facts are, and also by the affidavit or affidavits 
of his attorney or counsel showing that the evidence was in 
fact newly discovered, and why it could not with reasonaV'^ 
diligence have been produced at the trial, and what diligence 
was used; and if the newly discovered evidence consist of 
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eflfect that they would give the testimony in question; and 
if the newly discovered evidence be documentary, by the 
documents themselves or duly authenticated copies thereof, 
or if that be impracticable, by satisfactory evidence of their 
contents. 

If no afSdavits are to be filed, the petition shall be deemed 
to be ready for hearing as soon as it is filed. If affidavits are 
to be filed the petition shall be deemed to be ready for hearing 
as soon as the affidavits shall be all in, or as soon as the time 
for completing them shall have expired. When the petition 
shall be ready for hearing, the same shall, without any request 
from either party, be placed by the clerk upon the next law 
and motion calendar, unless the Judge shall assign some other 
day for the hearing thereof. 

A petition for a new trial served and filed under fhis rule 
shall be deemed to be entertained by the Court, and shall 
suspend the operation of the judgment, and of any process 
that may have been issued thereon, and of any writ of error 
that may have been granted ; and thereafter no writ of error 
shall be taken out, or any process issued upon said judgment 
until the disposition of said petition for new trial. 

Provided that for good cause shown the Court may require 
a bond or other security as a condition for the Stay of Execu- 
tion, and, unless such bond or security is given. Execution 
may issue. 

If a new trial be granted, the judgment and all proceed- 
ings thereon shall be ipso facto avoided and set aside, and the 
cause shall be placed on the calendar of the succeeding term 
as if no judgment or trial had been had. If the petition 
shall be denied, any stay of proceedings that may have been 
granted by the Court or effected by the proceedings for a new 
trial shall cease and determine. 

The petition shall be heard by the Judge who presided at 
the trial, if it be practicable, unless he shall request some 
other Judge to hear the matter. 
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101. 

BILL OF EXCEPTIONS. 

A bill of exceptions to any ruling may be reduced to writ- 
ing and settled and signed by the Judge at the time the ruling 
is made, or at any subsequent time during the trial, if the 
ruling was made during a trial, or within such time as the 
Court or Judge may allow by order made at the time of the 
ruling, or if the ruling was during a trial, by order made 
at any time -during the trial, or within the time hereinafter 
mentioned, and when so signed shall be filed with the clerk. 

If not settled and signed as above provided, a bill of 
exceptions may be settled and signed as follows : The party 
desiring the bill shall within ten days after the ruling was 
made, or if such ruling was made during a trial within ten 
days after the rendition of the verdict, or, if the case was 
tried without a jury within ten days after written notice of 
the rendition of the decision, serve upon the adverse party a 
draft of the proposed bill of exceptions. The exception must 
be accompanied with a concise statement of so much of the 
evidence or other matter as is necessary to explain the excep- 
tion and its relation to the case, and to show that the ruling 
tended to prejudice the rights of such party. Within ten days 
after such service the adverse party may serve upon the pro- 
posing party proposed amendments to the proposed bill. 
Such proposed bill and the proposed amendments shall within 
five days thereafter be delivered by the proposing party to 
the clerk for the Judge. The clerk must, as soon as prac- 
ticable thereafter, deliver said proposed bill and amendments 
to the Judge, who must thereupon designate a time at which 
he will settle the bill; and the clerk must, as soon as prac- 
ticable, thereafter notify or inform both parties of the time 
so designated by the Judge. In settling the bill the Judge 
must see that it conforms to the truth, and that it is in proper 
form, notwithstanding that it may have been agreed to by the 
parties, or that no amendments may have been proposed to 
it, and must strike out of it all irrelevant, unnecessary, re- 
dundant, and scandalous matter. After the bill is settled, it 
must be engrossed by the party who proposed the bill, and 
the Judge must thereupon attach his certificate that the bill 
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is a true bill of exceptions; and said bill must thereui>on be 
filed with the clerk. 

The proposed bill, the amendments, and the engrossed 
bill of exceptions shall have the pages and lines numbered in 
the margin. 

102. 

DEATH AND REVIVOB. 

An action at law shall not abate by reason of the death or 
disability of a party if the cause of action survive; but in 
case of such death or disability the Court may, upon an ex 
parte oral application by any party to the action, or by the 
legal representative of the deceased party, make an order 
that the action be continued by or against the legal repre- 
sentative of said deceased party. Such order shall operate as 
a substitution of said representative as a party to the record 
in the place of said deceased party, and a certified copy there- 
of shall be served by the applicant for the order upon each 
of the other parties to the action; and (if the application was 
not made by the representative of the deceased party) such 
service shall be made upon such representative also. If the 
next step in the cause be one to be taken by the representative 
of the deceased party, such representative shall have at least 
twenty days from the service upon him of a copy of said 
order, or from the making of said order if it was made upon 
the application of said representative in which to take said 
step, and shall have also any additional time therefor which 
the deceased party would have had, if he had lived. And if 
the cause be upon the general calendar for trial such repre- 
sentative shall upon motion be entitled to a continuance until 
the next term of the Court. If upon being served with a copy 
of said order as above provided the representative of the de- 
ceased party shall fail to proceed in the cause within the time 
allowed therefor, the Court may, by appropriate proceedings, 
proceed to judgment against him, and the estate of the de- 
ceased party, in the same manner as if he had voluntarily 
appeared. 



Digitized by 



Google 



52 
103. 

INSPECTION OP DOCUMENTS BEFORE TRIAL. 

In actions at law, the Court may at any time after issue is 
joined and before trial, on motion made after notice, 
make an order requiring any party or parties to the cause to 
produce any books or writings in their possession or power, or 
under their control, which contain evidence pertinent to the 
issue, at such time and place as the order may specify, in the 
cases and under the circumstances where they might be com- 
pelled to produce the same by the ordinary rules and proceed- 
ings in chancery, and to permit the moving party to inspect 
and take copies thereof or to make extracts therefrom. If the 
order be upon the plaintiff, and he fail to comply with it, it 
shall not be necessary to again bring the matter to the atten- 
tion of the Court before the trial, but the Court may, on 
motion made at the trial, give the like judgment for the 
defendant as in case of nonsuit ; and if the order be upon the 
defendant, and he fail to comply with it, it shall not be nec- 
essary to again bring the matter to the attention of the Court 
before trial, but the Court may, on motion made at the trial, 
give judgment against him as by default. The time, manner 
and conditions of the production, inspection, etc., may be 
regulated by the Court in its discretion, so as to guard as 
much as possible against injustice and inconvenience. 

The moving party shall not be required in his application 
to describe or identify the books or writings with greater 
certainty than is practicable or reasonable under the circum- 
stances of the case, or to make proof of facts more particu- 
larly within the knowledge of the opposite party, or of facts 
which the law presumes; but in such cases, and in cases 
where the moving party shall make an affidavit on informa- 
tion and belief, showing the materiality of the evidence and 
that the books or writings are in the possession of the adverse 
party, or within his power or under his control, and shall 
accompany such affidavit with the certificate of his attorney 
of record, or of his counsel, that the evidence is material 
to the cause, and that it is sought solely for that reason, 
and not for any ulterior purpose, the adverse party, if he 
oppose the motion, shall be required to answer, positively, 
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unequivocally and specifically, under oath, as to the fact of 
the existence of such books or writings or of any thereof, 
and of his possession or control or knowledge of the same, 
or any thereof ; and if he fail so to answer the moving party 
shair be entitled to the order applied for. 

104. 

JUDGMENT DOCKET. 

The clerk shall keep a docket in the general form provided 
by the State laws for dockets in the State courts, and in 
accordance with the provisions of the acts of Congress, and 
shall make proper entries of the judgment under the appro- 
priate headings of the docket. 

105. 

DISMISSAIi FOR WANT OP PROSECUTION OP ACTIONS AT LAW. 

Dismissals for want of prosecution may be had as follows : 
Sub. 1. Whenever the plaintiflE in an action at law shall 
fail for one year from the filing of the complaint to have 
summons issued against any defendant who has not appeared 
in the action, or shall fail to make a bona fide effort to procure 
the service of summons within ninety days after its issuance, 
upon any defendant who has not appeared in the action, or 
whenever the summons shall not have been served and a 
return made within three years from the commencement of 
the action upon any defendant who has not appeared therein, 
such defendant may on motion after notice, and special 
appearance for the purpose, have said action dismissed as 
to him. 

Sub. 2. When in an action at law notice to set the cause 
for trial on the General Trial Calendar has not been given 
for three consecutive terms, the cause being ready to be set 
as provided in Rule 7, the action shall be dismissed for want 
of prosecution, unless good cause be shown under oath to 
excuse such failure. 
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CHAPTER V. 
Rules of Pleading and Practice in Suits in Equity. 

110 

GENERAL PROVISION AS TO PLEADINGS AND PRACTICE. 

In all suits in equity the practice, pleadings and forms 
and modes of proceeding shall be according to the Equity 
Rules adopted by the United States Supreme Court, the prac- 
tice in the Federal Courts in equity, and as herein provided. 

111. 

BILLS OP REVIEW. 

Bills of review when proper and allowable may be filed 
without leave of Court subject to all proper objections of the 
adverse party. 

112. 

INJUNCTIONS. 

Proceedings for injunctions are governed by the practice 
in equity in the Federal Courts. No application for a pre- 
liminary injunction or restraining order will be entertained, 
by the Court or Judge, until after a bill in equity has been 
filed in the clerk's ofSce and a subpoena issued thereon. 

113. 

RECEIVERS. 

Receivers will be appointed only in accordance with the 
practice of the Federal Courts of equity. No application for 
the appointment of a receiver will be entertained except after 
a bill has been filed, and a subpoena issued thereon. No party 
to the cause, or attorney or other person interested therein or 
connected therewith, shall be appointed receiver therein with- 
out the written consent of all the parties to the suit filed with 
the clerk. 
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114. 

REFERENCES TO THE MASTER. 

At any time after a cause in equity is at issue and before 
final hearing, the parties may, by written stipulation filed 
with the clerk or by oral stipulation in open Court, entered 
on the minutes, agree upon the reference of the issues in 
the ease to a Master. If the Master so agreed upon be a 
standing Master of the Court, the clerk shall forthwith enter 
an order, as of course, referring the issues to such Master, 
and the cause shall thereupon be deemed so referred accord- 
ingly. If the person agreed upon as a Master be not a 
standing Master of the Court, either party may thereafter 
apply to the Court for an order for such reference, and the 
Court will thereupon make such order in the premises as the 
ends of justice may require. 

The Court may, of its own motion, direct a reference to 
the Standing Master, or other suitable person, of any cause 
in equity or any issue therein presenting matters of compli- 
cated detail, or of a technical or scientific character, or 
wherein the hearing is likely to be prolonged to such an 
extent as to interfere seriously with the ordinary business 
of the Court. 

The Master's report shall conform to the directions con- 
tained in the order of reference and may be in the form of 
an opinion. It shall, if requested by either party, embody 
special findings, conformable to the opinion, upon the ulti- 
mate or probative facts in issue as distinguished from con- 
clusions of law on the one hand and mere evidence on the 
other; but a finding of fraud, mistake or undue influence 
must set forth the facts and circumstances constituting such 
fraud, mistake or undue influence. The report and the find- 
ings, if any, must cover all the issues raised by the pleadings, 
unless some one or more of the issues found be sufiScient to 
dispose of the case, in which event the remaining issues need 
not be considered. 

Before settling his report the Master shall announce it in 
the form of a draft, of which he shall give notice to the 
parti'^s by mail. If special findings are requested they shall 
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then be prepared and settled as the Master may direct. Upon 
the announcement of the draft report and after the settle- 
ment of findings, if any, the Master shall allow a reasonable 
time for the parties to file objections to the report and may 
invite suggestions of amendment. These being considered and 
acted upon, the Master shall settle and sign his report and 
file the same forthwith in the clerk's office with the objections. 

The findings and conclusions of the Master and the pro- 
ceedings had before him shall be subject in all respects to a 
review by the Court upon exceptions to his report, but no 
such exception will be considered, except in the Court's dis- 
cretion for good cause shown to the contrary, unless it shall 
appear that the matter of the exception had theretofore been 
presented to the Master in the form of an objection. Such 
exceptions shall be set down for hearing on the next law and 
motion day occurring after the expiration of twenty days from 
the filing of the report. The parties may provide by written 
stipulation filed with the clerk that the objections taken 
before the Master shall stand as exceptions to his report, in 
which event no exceptions need be filed, but the objections 
will be set down for hearing on the next law and motion day 
occurring after the filing of the stipulation. 

The provisions of Equity Rule 46 shall be deemed applica- 
ble to hearings before the Master. 

115. 

ASSESSORS IN EQUITY CAUSES. 

Whenever in the opinion of the Court a cause in equity 
involves intricate or difficult technical or scientific questions 
of fact the Court will, upon consent of all parties, appoint 
some disinterested person skilled in the art or science to act 
as an Assessor, the reasonable fee for whose services when 
fixed by the Court shall be a part of the taxable disbursements 
and enforcible as is a Master's fee. Such Assessor shall sit 
with the Judge or Master at the hearing of the evidence or 
so much thereof as the Judge or Master may require, and 
shall assist the Court in its deliberations upon the cause in 
such manner as the trial Judge or Master may request, and 
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any written opinion rendered by the Assessor upon such 
request shall be a portion of the record on appeal. 

116. 

DECREES. 

Decrees in equity shall be signed by the Judge, and filed 
and entered by the clerk. It shall not be necessary to the 
finality of decrees that they be enrolled; but all proper 
process may issue on a decree when it is entered. 

117. 

ENROLLED PAPERS. 

Immediately after entry of the final decree in a suit in 
equity the clerk shall make up and attach together the follow- 
ing papers which shall constitute the Enrolled Papers, viz: 
(1) A succinct history of the cause, (2) The original process 
or other papers or entries necessary to show that jurisdiction 
has been acquired, (3) The pleadings, (4) All motions and 
copies of orders thereon affecting the pleadings, (5) The 
interlocutory decree (if any), (6) The report of the Master 
(if any), (7) Exceptions to Master's report and copies of 
orders affecting the same (if any), (8), The final decree, and 
generally all papers and orders and copies of entries neces- 
sarily affecting the interlocutory or final decree. If a decree 
be appealed from, the mandate of the Appellate Court when 
returned and filed shall be added to the enrolled papers. 

118. 

EXECUTIONS. 

Decrees in Equity shall be enforced as provided in the 
Equity Rules. 

119. 

. DEATH AND REVIVOR. 

When a suit in equity has abated by the death of a party, 
the suit may be revived as provided by the Equity Rules. 
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120. 

REHEARINGS. 

Rehearings in equity cases may be applied for as pro- 
vided in Equity Rule 69. The petition shall be printed and 
shall set forth the grounds on which the rehearing is asked, 
and the arguments and authorities which are relied on in 
support of said grounds. It shall be filed with the clerk 
and a copy thereof shall be served upon the adverse party, 
who shall have ten days after such service in which to serve 
and file his reply, which shall also be printed. No notice 
other than the service of the copy of the petition need be 
given. No further argument, either oral or printed, shall 
be had, unless the same shall be requested by the Judge. 
The basis of the petition shall be the evidence and papers 
on which the hearing was had, unless a ground of the 
motion be newly discovered evidence, in which case such 
ground shall be supported by affidavits in the same manner 
and to the same effect as is required on a motion for new 
trial on said ground. The clerk shall deliver to the Judge 
the petition and reply, and the affidavits in relation to the 
newly discovered evidence (if there be such), as soon as all 
of the same shall be filed, and the petition shall then stand 
submitted for decision. 

A petition for rehearing served and filed under this rule 
shall be deemed to be entertained by the Court, and shall 
suspend the operation of the decree and of any process that 
may have been issued thereon and of any appeal which may 
have been granted ; and thereafter no appeal will be granted 
from said decree, or any process issued for the enforcement 
thereof until the disposition of said petition. 

If the petition be granted, the decree and all proceedings 
thereunder shall be ipso facto avoided and set aside, and the 
cause shall be placed upon the calendar of the succeeding 
term for further proceedings as if no decree had been made 
or hearing had. If the petition shall be denied, the suspension 
of the operation of the decree effected by the petition shall 
cease and determine. 

The petition shall be heard by the Judge who rendered the 
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decree, if it be practicable, unless he shall request some other 
Judge to hear the matter. 

121. 

DISMISSAL FOB WANT OP PROSECUTION IN EQUITY. 

In addition to the provision therefor made by Equity- 
Rule 57 and by Rule 76 of this Court, dismissals for want 
of prosecution may be had as follows: 

Whenever the complainant in a bill in equity shall fail 
to have a subpoena issued on such bill within one year after 
the filing of the bill, or shall fail to make a bona fide 
effort to procure service of the subpoena, within ninety days 
after its issuance, upon any defendant who has not appeared 
in the cause, or whenever the subpoena shall not have been 
served within two years from the commencement of the 
suit, upon any defendant who has not appeared therein, such 
defendant may on motion after notice, and special appear- 
ance for the purpose, have said suit dismissed as to him. 



CHAPTER VI. 
Criminal Cases. 

130. 

ARREST ON INDICTMENT — ORDER OP COURSE. 

On filing an indictment found by the Grand Jury, an 
order shall be entered as of course for a bench warrant, to 
be issued under the seal of the Court, for the arrest of the 
persons indicted. 

131. 

IMPANELING AND CHALLENGING JURORS IN CRIMINAL CASES. 

In all criminal trials, the designation, impaneling, and 
challenging of jurors shall conform to the laws of this State 
existing at the time, except as otherwise provided by acts 
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of Congress, or the rules of this Coiirt ; but a juror shall be 
challenged, or accepted and sworn, in the case as soon as his 
examination is completed, and before the examination of 
another juror, 

132. 

CRIMINAL CASES — PLEAS OF MISNOMEB ABOUSHBD, ETC. 

Pleas in abatement on the ground of misnomer are abol- 
ished. When the defendant is arraigned, he shall be in- 
formed that if the name by which he is indicted be not his 
true name, he must then declare his true name or be pro- 
ceeded against by the name in the indictment. If he give 
no other name, the Court may proceed accordingly. If he 
alleges that another name is his true name, the Court shall 
direct an entry thereof in the minutes of the arraignment; 
and the subsequent proceedings on the indictment may be 
had against him by that name, referring also to the name 
by which he was indicted. 

133. 

CUSTODY OF PERSONS SEEKING RELEASE UNDER THE WRIT OP 
HABEAS CORPUS. 

When a writ of habeas corpus is issued in behalf of any 
person in the custody of any officer of the United States or 
of this State, the writ shall, unless otherwise ordered by the 
Court, direct that the custody of such person shall not be 
disturbed pending the determination of the proceedings under 
the writ, but the person having such person in custody shall 
when required so to do, bring him before the Court or com- 
missioner for the purpose of giving evidence, or in order 
that he may be present during the actual trial of the issues 
arising upon the petition for the writ and return thereto, 
and when his presence is no longer required before the Court 
or commissioner, he shall be immediately returned to the 
custody of the person so producing him. 
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CHAPTER VII. 
Admiralty Rules. 

1. 

PLEADINGS AND VERIFICATION THEREOF. 

Pleadings and answers to interrogatories, except on behalf 
of the United States, shall be verified. Verification shall be 
by the parties or one of them if within the City and County of 
San Francisco; otherwise they may be verified by an a^nt, 
attorney-in-fact or proctor, who shall state briefly the sources 
cif his knowledge or information, declare that the document 
affirmed to is true to the best of his knowledge, information 
and belief, and state the reason why verification is not made 
by a party. 

2. 

AMENDMENTS. 

Amendments, or supplementary matters, must be con- 
nected with the libel or other pleading by appropriate refer- 
ences, without a recapitulation or restatement of the pleading 
amended or added to. 

3. 

CO-LIBELLANTS AND JOINDER OF SUITS. 

Persons entitled to participate in the recovery, and in 
suits for wages, any other seaman claiming wages for the 
same voyage, not made parties in the original libel, may, 
upon petition, be admitted to prosecute as co-libellants upon 
such terms as the Court may deem reasonable. 

4. 

SIMULTANEOUS TRIALS, WHEN ORDERED. 

When various actions are pending, all resting upon the 
same matter of right or defense, although there be no com- 
mon interest between the parties, the Court, by order, at its 
discretion, may compel said actions to be tried together, and 
will enter a decree in each case conformably to the evidence 
applicable thereto. 
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NEW PARTIES. 

Whenever, from the death of any of the parties, or 
changes of interest in the suit, or defect in the pleadings or 
proceedings, or otherwise, new parties to the suit are neces- 
sary, the persons required to be made parties may be made 
such either by a petition on their part or by the adverse 
party. In either mode, it shall be sufficient to allege briefly 
the prayer of the original libel, the interest which the party 
sought to be added or substituted has in the action, the sev- 
eral proceedings in the cause, and to pray that such persons 
required to be made parties in the suit may be made such 
parties. On service of a copy of such petition and of notice 
of the presenting thereof, such order will be made for the 
further proceeding in the cause as shall be proper for its 
speedy and convenient prosecution as to such new parties; 
and the same stipulations and security shall, in all such 
cases, be required and given, as in cases of persons becoming 
originally parties to a suit. 

6. 

SECURITY FOR COSTS. 

No libel, petition, appearance or answer shall be filed except 
on the part of the United States, or on the special order of this 
Court, or when otherwise provided by law, unless the party 
offering the same shall first make a cash deposit of fifteen 
dollars with the clerk, on account of costs, and also file a 
stipulation for costs, with one sufficient surety, who shall 
reside in the Northern District of California, conditioned 
that the principal shall pay all costs awarded against him 
by this Court, and, in case of appeal, by the appellate Courts. 
In suits in personam, such stipulation shall be in the sum of 
one hundred dollars; in suits in rem, or where process of 
foreign attachment is to be issued, the stipulation shall be 
the sum of two hundred and fifty dollars. 

But seamen suing for wages in their own right and for 
their own benefit, for services on board American vessels, 
salvors coming into port in possession of the property libelled, 
petitioners for money in the Registry of the Court, shall not 
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be required to give such security in the first instance. The 
Court, however, may on motion order the usual stipulation to 
be given. 



POSSESSORY ACTIONS. 

In all possessory suits, the process shall be made return- 
able at the first general return day not less than three days 
after the filing of the libel, unless otherwise ordered by a 
Judge. Notice by publication will not be required unless 
specially ordered. The answer shall be filed upon return of 
the process duly served, and a day of hearing then fixed 
unless otherwise ordered. 

8. 

SUITS IN FORMA PAUPERIS. 

Suits may be prosecuted or defended in forma pauperis 
by express allowance of the Court, or any of its Judges, and 
in such cases no stipulation for costs shall be required; but 
process in rem in such causes, unless specially allowed by the 
Court, shall not issue except upon proof of twenty-four hours' 
notice to owners of the res or his agent of the filing of the 
libel. 

9. 

MESNE PROCESS. 

Mesne process may be either in personam or in rem, or 
both, and shall be issued hy the clerk. 

Process in personam may be: (1) a simple citation in the 
nature of a summons to appear and answer to the suit; (2) 
such a citation, with a clause therein that if the respondent 
cannot be found, his goods and chattels to the amount sued 
for be attached; (3) such a citation and attachment, together 
with a clause of foreign attachment of the respondent's 
property and credits to the amount sued for in the hands of 
garnishees named therein. The names of the garnishees and 
the specific property in their hands shall be stated in the libel 
or petition and in the process, and the garnishees shall be 
cited to appear and answer on oath. 
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(4) A warrant of arrest of the person upon the special 
order of the Court either alone, or with an attachment. 

Process in rem shall be by a warrant to arrest the ship, 
goods or other thing to be arrested, with a monition to all 
persons interested therein. 

But no process of attachment or foreign attachment shall 
issue, unless allowed by special order of the Court, upon due 
proof of the demand and of the propriety of the attachment 
being first made. 

10. 

FOREIGN ATTACHMENTS. 

In cases of foreign attachment, the garnishee shall file an 
affidavit on the return day, containing a full and true state- 
ment of the property and credits of the defendant in his 
hands at the time the attachment was served and at the time 
the affidavit was made, and shall declare what, if any, claim 
he has to such property and credits, or any part thereof; 
and, on motion of the libellant or petitioner, the garnishee 
shall deliver to the marshal, or pay into Court, the portion 
of the property of the defendant attached which he does not 
claim, or which may be ordered so delivered or paid by the 
Court, or shall give a stipulation with sufficient surety to 
hold the same to answer the exigency of the suit and to abide 
the further order or decree of the Court in relation thereto. 
Such stipulation shall bear interest from its date. In case of 
default by the garnishee in appearing or answering inter- 
rogatories, an order may be entered that an attachment issue 
against him unless he shall show cause within such time as the 
Court may order. 

11. 

SERVICE OF FOREIGN ATTACHMENT; AND OF PROCESS AGAINST 
FREIGHT AND PROCEEDS. 

When the property, effects, or credits named in any 
process of foreign attachment, are not delivered up to the 
marshal by the garnishee or are denied by him to be the prop- 
erty of the party defendent, it shall be a sufficient service of 
such foreign attachment to leave a copy thereof with such 



Digitized by 



Google 



65 

getrriifehee, b¥' at his ustial residence or plac^ of business, With 
iibtice of the jEH^ot)erty attached; and on due return theil'eof 
by the m^^ll^h'al the lib^Uant, on ^foOf satisfactoiy to the 
Court that the property belongs to the defendant, may pro- 
ceed to a hearing and final decree in the cause. If the de- 
fendant appears, further proceedings may be had as is usual 
in suits in personam. 

In proceedings in rem, process against freight or proceeds 
of property in possession of any person, and all orders 
granted by the Court undei* Admii*alty Rule 38 of the Su- 
preme Court may be served in like manner. 

12. 

RETURN OF PROCESS. 

AH process shall be returned by the marshal on the return 
day thereof; if not so returned by him, nor within four days 
after written notice so to do, an order may be entered as of 
course that he show cause why an attachment should not 
issue against him. 

Upon process in rem the return shall state the day of 
seizure or of sale, as the case may be. 

In case the Court is not in session at the return of pro- 
cess required to be acted on in open Court, proceedings shall 
be deemed continued to the next sitting of the Court, either 
stated or special, at which time the like proceedings may be 
had thereupon as if then returnable. 

13. 

TIME TO PLI;AD. 

When process is issued the answer or exceptions to the 
libel ot petition shall be filed within such further time after 
the return of process as may be allowed by the Court, or by 
consent. ^ 

In fe&isies wher6 process has not been issued, but a claim 
o? notice of appeal*ance has been filed, the answer or excep- 
tions shall be filed within ten days thereafter, or within such 
further time as may be allowed by the Court, or by consent. 
' tf, on the expiration of the time to answer, no pleading 
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shall have been filed, the libelant or petitioner may enter an 
interlocutory or final decree, as may be appropriate, without 
notice, and such decree shall not be set aside except on appli- 
cation to the Court and on such terms as the Court may 
impose. 

14. 

THIRD PARTY PRACTICE. 

If a defendant shall, by petition on oath, filed before 
answer, or within such further time as the Court may allow, 
allege fault in any other party, in respect of the matters com- 
plained of in the libel, or shall allege that he is entitled to 
contribution or indemnity from any other party in respect of 
such matters, and shall pray that such other party be brought 
into the suit as a party defendant in analogy with the pro- 
visions of Admiralty Rule 59 of the Supreme Court, process 
on such petition may be issued and the cause shall proceed 
otherwise as in cases under the 59th Rule. 

15. 

RELEASE OP SEIZURES. 

Property seized by the marshal may be released as follows : 

First. By giving bond as provided in Section 941 of the 
Revised Statutes. 

Second. In suits for sums certain, by paying into the 
Court the amount alleged as due in the libel, with interest 
as claimed therein up to one year after return day, or by 
filing an approved stipulation for such alleged amount, with 
interest as aforesaid, and by payment into Court of the costs 
of officers of the Court already accrued, and by depositing 
also the sum of $250 to cover further costs ;^ or in lieu of 
such deposit giving a stipulation for costs in the usual form. 

Third. In suits other than possessory or petitory, by 
filing an approved stipulation for the amount of the appraised 
or agreed value of the property seized with interest (unless 
the same is modified by order of the Court), conditioned to 
abide by all orders of the Court, interlocutory or final, and 
to pay the amount awarded by the final decree rendered by 
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this Court, or by any Appellate Court, if an appeal inter- 
vene, with interest. 

Fourth. In possessory and petitory suits, upon the order 
of the Court only, and on such security and terms as ordered. 

Fifth. By an order duly entered by the clerk upon the 
written consent of the proctor for the party on whose behalf 
the property is detained. 

16. 

PETITORY SUITS. 

If, after decree for either party in a possessory suit, the 
other party shall apply to the Court for process in a petitory 
suit, and file the proper stipulation, the property'- shall not be 
delivered to the prevailing party in the possessorj'^ suit until 
after an appraisement is made, nor until he shall give a stipu- 
lation with sureties to restore the property without waste, in 
case his adversary shall prevail in the petitory suit, and also 
to abide all interlocutory and final decrees of the District 
Court, and, on appeal, of the Appellate Court. 

17. 

SUMMARY RELEASE FROM ARREST OR ATTACHMENT. 

In case of the attachment of property, or the arrest of the 
person (except in suits for seamen's wages when the attach- 
ment is issued upon certificate pursuant to Sections 4546 and 
4547 of the Revised Statutes), the party arrested, or any 
person having a right to intervene in respect of the thing 
attached, may, upon evidence showing any improper practice 
or a manifest want of equity on the part of the libellant, have 
a mandate from the Judge requiring the libellant to show 
cause instanter why the arrest or attachment should not be 
vacated. 

18. 

ORDERS OP RELEASE AS OP COURSE. 

No property in the custody of the Marshal or other officer 
of the Court shall be delivered up without an order of Court ; 
but, except in possessory actions, such order may be entered. 
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of course, by the clerk, on filing either a written ccmsent 
thereto by the proctor in whose behalf it is Retained, or an 
approved stipulation or an approved bond to the Marshal, as 
provided by law. But except in proceedings under Section 
941 of the Revised Statutes, the Marshal shall not deliver 
property released oi;i stipulation or on deposit of moneys, 
until the accrued costs and charges of the officers of Court 
shall first be paid into Court by the party receiving the 
property, to abide decision in respect of the amount of costs 
due them. 

19. 

STIPULATIONS— FORM OF. 

All stipulations (except for costs, which need not be 
signed by the party) shall be executed and acknowledged by 
the party on whose behalf they are given and by at least one 
surety resident in the Northern District of California, or in 
the absence of execution by a party resident in said District, 
by two sureties, and shall state the street and number, if 
there be any, of the surety's residence, and his occupation, 
and be accompanied by the surety's acknowledgment, and his 
justification by affidavit that he is worth double the amount 
thereof over all his debts and liabilities. Such stipulation 
shall contain the consent of the stipulators, that in case of 
default or contumacy on the part of the principal or sureties, 
execution to the a^lount named in such stipulation may issue 
against the goods, chattels and land of the stipulators. 

20. 

STIPULATORS — JUSTIFICATION BY. 

Stipulators may justify on short notice before the Qlerk, 
a commissioner, or a notary public, who if required by the 
opposite party, shall examine the sureties under oath as to 
their sufficiency, and annex their depositions to the bond or 
stipulation. 

To obtain a Judge's approval thereof, if not consented to, 
reasonable notice of application therefor shall be given. 
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: 21. 

STI1>ULATI0NS — BElTEB SECURITY ON. 

Any party having ah interest in the subject-matter of the 
suit may at any time on two days' notice, move the Court on 
special cause shown for greater or better security; and any 
order made thereon may be enforced by attachment, or other- 
wise. 

22. 

STIPyLATOBS — DISCHARGE BY SURRENDER. 

In suits in personam, stipulators on the arrest of the de- 
fendant may be discharged from their stipulation before or 
after the return of the warrant, on the surrender of the prin- 
cipal by them or by himseli, except in respect of costs in tHis 
Court or in any other Court to which the cause may be 
appealed. 

23. 

APPRAISEMENTS AND APPRAISERS. 

In case of seizure of property in behalf of the United 
States, an appraisement for the purpose of bonding the same 
may be had by any party in interest, on giving one day's 
previous notice of motion for the appointment of appraisers. 
If the parties or their proctors and the District Attorney are 
present in Court, such motion may be made instanter, after 
seizure, and without previous notice. 

Orders for the appraisement of property under arrest or 
attachment at the suit of a private party may be entered as of 
course, by the clerk, at the instance of any party interested, 
or upon the consent of the proctors for the respective parties. 
Only one appraiser is to be appointed, unless otherwise 
ordered, and, if the respective parties do not agree in writing 
upon the appraiser to be appointed, the clerk shall^ forth witn 
name him, either party Jiaving a ri^t to ajjpeal instanter to 
a Judge from such nomination. 

"^ Appraisers, before executing their trust, shall be sworn or 
laffirmed to its faithful discharge before the clerk, or his 
deputy, a United States Commissioner, or notary public, and 
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shall give one day's notice of the time and place of making 
the appraisement, by notifying the proctors in the cause ana 
by affixing the notice in a conspicuous place adjacent to the 
United States Court Rooms, where the Marshal usually 
aflSxes his notices, to the end that all persons concerned may 
be informed thereof; and the appraisement, when made, shall 
be returned to the clerk's office. 

24. 

NOTICE OP ARREST — PUBLICATION OF. 

Notice of the arrest of property in suits in rem otner tuan 
in behalf of the United States, shall be published and affixed 
as required in case of seizures on the part of the United 
States, unless a Judge by special order directs a snorter 
notice than 14 days; the notice need contain only the title of 
the suit, the nature of the cause of action, the amount de- 
manded, the time and place of the return of the monition, 
and the names of the Marshal and proctor, and shall direct 
all persons interested to appear, or that default and con- 
demnation will be ordered. **The Recorder" is designated 
as the paper in which such notice shall be published. 

25. 

PROPERTY IN CUSTODY — HEARING OP CAUSE. 

Where the res remains in the custody of the Marshal, the 
cause will not be heard until after publication of process shall 
have been made in that cause, or in some other pending cause 
in which also the property is held in custody ; but no final 
decree shall be entered ordering the condemnation and sale of 
property not perishable, arrested under process in rem, un- 
less publication of process in that cause shall have been dnlv 
made ; nor except on default or by consent of the parties ap- 
pearing, will any sale of the res be ordered by interlocutory 
decree before the sum chargeable thereon is fixed by the 
Court, unless by the express order of the Court because of 
the perishable condition of the res. 
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26. 

DEFAULT. 

After a citation or monition or warrant of arrest in suits 
in personam returned ** served personally "/if the defendant 
does not appear on the return day, he shall be deemed in con- 
tumacy and in default, and the libellant may take order for 
enforcement of the stipulation (in case any is given) or to 
compel the defendant's appearance, according to the course 
of admiralty proceedings, or, at his option, may proceed to a 
hearing of the cause ex parte and obtain the proper decree, 
unless the Court, for good cause, shall allow the defendant 
further time. 

On proclamation, after due return of process, if no 
proctor appears for any claimant, the libellant shall be en- 
titled to a decree of default or contumacy, according to the 
nature of the case, but no decree will be entered, unless proof 
be furnished of actual notice of the suit to an owner or agent 
of the res proceeded against, or to the master of a vessel in 
custody, in addition to proof of publication of the notice of 
arrest ; or unless it be made to appear to the Court that such 
actual notice is unnecessary. 

27. 

NOTICE OP SALE — PUBLICATION OP. 

Notice of sale of property after condemnation in suits 
in rem (except under the Revenue Laws and on seizure by 
the United States), shall be daily for at least six days before 
sale unless otherwise directed in the decree ; and shall be pub- 
lished in the manner directed by Sec. 939, U. S. Rev. Stat. 

28. 

TENDER AND NOTICES BEFORE TRIAL IN LIMITATION OP DAMAGE. 

A tender inter partes before suit shall be of no avail in 
defense, or in discharge of costs, unless on suit brought and 
before answer, plea or claim filed, the amount so tendered, 
with costs to the date of the tender, shall be deposited in 
Court to abide the final order or decree. In case of such de- 
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posit, the defendant shall ree&ver costs from the time of de- 
posit, unless the libellant shaUixecover a sum in excess of the 
amount 9f the tender. 

%At^a^y time lj>ef9re trial a resp^ondent or claimant may 
serve a^S file, k'wvitim oflfer to allow a decree to be entered 
for a suintlierein specifledt with costs to the date of the offer. 
Such off^r^hall have the effect of a tender, and the respoiid- 
ent pr claimant shall recover costs from the date of filing the 
offer. unless the ' libellant sliall recover damages in excess of 
the amount of the offer. , 

Nothing/ however, in this rule shall be held to limit the 
power of the Court to withhold costs and disbursements in 
whole or in part from any party if the special circumstances 
of the case justify such withholding. 

29. 

'OFFER OF DAMAGES AFTER INTERLOCUTORY DECREE. 

At a^y time after ^n interlocutory decree in favor of the 
libellant, the party defendant,, without prejudice to his right 
to appeal, may serve and file a written offer to allow libellant 's 
damages to be assessed at a sum of money therein specified, 
with costs, to be taxed to the date of the offer. Such an offer 
shall have the effect of a tender, and said defendant shall 
recover costs from the date of the offer, unless the libellant 
shall obtain a final decree wherein the damages awarded 
(without interest or costs^ after offer) exceed the offer. 

.;■■"■' v. ■ ,- ■■-. ^c . - ' .„■ 

, J . EXCEPTIONS TO LIBEL. 

The defendant may before filing his answer except to the 
jurisdiction, or to the suflSciency of the libel, and if the excep- 
tion is sustained and the libel is not amended within such 
time a^ the Court shall ajlow^ it shall be dismissed, 

i . 31. 

exceptions; TO ANSWER. 

Exceptions to the answei* may^ be filed within five day^ 
after service of the answer, and i^hall specify briefly the parti^ 
excepted to and the grounds of exception. • 
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If the exceptions to Ih^ aliswer are subtiaatted to or allowed 
after h€^ari|kg^ the party ^hallj ai|iend hia pleading w^Wii «ueh 
time aa the Court ^ball dii^ct or as jnay h^e agreed upoii, acid; 
if .he dpe^. not <io sa his defauJLt may be taken. 

V. :■'■'-.. ' V.^':' '■ ' ]^' " . ' "/ 

ANSWERS TO INTI»RQGi.TC^IES---EXCpPTIONS TQ, /^ « ; 

Answers to interrogatories shall, in ^11 respects, be sub- 
ject to the pirovisions of the rales in reflation to exceptions; 
and, if the libellant makiiig answers shall not perfect the 
same after exception allowed, the libel shall be dismissed ior 
want of prosecution. Bnt this rule shall not in any ease 1)6 
deemed to require answers to- interrogatories on the part of 
the United States, in suits brought in its behalf. 

34. 

HEARING OP EXCEPTIONS. 

Exceptions to any pleadings or interrogatories may be 
summarily set for hearing by either party on giving two days' 
notice to the attorneys of the adverse party. Such hearing 
shall be noted for a Saturday, unless the Court, for some 
special reason, set the hearing on some other day. 

35. 

DISCOVERY OP DOCUMENTS BEFORE TRIAL. 

After joinder of issue, and before trial, any party may 
apply to the Court for an order directii^g any other party, 
his agent or representative, to. make discovery, on oath, of any 
documents which are, or have been, in his possession or power, 
relating to any matter or question in issue. And the Court 
may order the production, by any party, his agent or repre- 
sentative, on oath, of such of the documents in his possession 
or power relating to any matter in question in the cause as 
the Court shall think right, and the Court may deal with such 
documents, when produced, in such maimer as shall appear 
just. 
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36. 

NOTICE OP PRODUCTION, BEFORE TRIAL, OP DOCUMENTS REFERRED 
TO IN PLEADINGS OR AFFIDAVITS. 

Any party shall be entitled at any time, by notice in writ- 
ing, to require any other party in whose pleadings or affidav- 
its reference is made to any document, to produce such docu- 
ment for the inspection of the party giving such notice, or of 
his proctor, and to permit copies thereof to be taken ; and any- 
party not complying with such notice within five days, or 
such further time as may be allowed by consent or by order of 
the Court, shall not be at liberty afterwards to put such docu- 
ment in evidence on his behalf, unless he shall satisfy the 
Court that he had some reason which the Court shall deem 
sufficient for not complying with such notice, in which case 
the Court may allow the document to be put in evidence on 
such terms as it shall think fit. 

37. 

SET-OFF, IN COLLISION. 

In suits in rem in collision cases, if the colliding vessel on 
behalf of which the libel is brought be wholly lost so that no 
cross-libel against her could be maintained, the defendant, if 
he shall desire to recoup or offset any damage to his own vessel 
in case it shall be determined on the trial that the collision 
occurred through the fault of both vessels, must in his answer 
state the facts and his own damages, in like manner as upon 
filing a cross-libel; and such statement or damage shall be 
without prejudice to any defense he may make that the col- 
lision was wholly the fault of the other vessel. 

38. 

commissioners' reports AND FEES. 

Reports of Commissioners, assessors and adjusters in all 
matters referred by the Court, shall be filed by such officers 
with the clerk and notice thereof be promptly given to all 
proctors appearing of record. If prior to such filing the fees 
of such officers have not been paid (after due demand) that 
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fact shall be certified to the Court by endorsement on the 
report. 

At the instance of any party the fees of such officers may 
be taxed by the clerk. 

39. 

commissioners' reports — CONFIRMATION OP, 

Exceptions to the reports of Commissioners, assessors or 
adjusters shall be filed within five days after service of notice 
of filing of the report, in default of which the report may be 
confirmed at the instance of any party by order entered with- 
out notice, but upon proof of service of notice of filing the 
report and default in filing exceptions. 

40. 

PREPARATION OP DECREES. 

Within five days after the making of an order for the 
entry of an interlocutory or a final decree the proctor for the 
prevailing party shall prepare the decree and serve a copy of 
the same upon the proctors for all the other parties or res 
and shall file the original in Court. The other proctors shall 
thereupon have five days within which to serve and file pro- 
posed modifications of the decree so filed. If no modifications 
are filed within said five days, the decree on file, if approved 
by the Judge of the Court, shall be by him signed and filed. 
If any proposed modifications of the decree are filed within 
the specified time, the Judge of the Court, before signing the 
decree, shall order such modifications to be made in the decree 
as he may deem proper. The above period of five days may 
be shortened by order of the Court for good cause. 

If the proctor for the prevailing party fails to observe the 
above provisions, any proctor may submit a draft of the pro- 
posed decree to the Judge. 

41. 

EXECUTION AGAINST STIPULATORS. 

If any final decree shall remain unsatisfied for ten days 
after the entry thereof and notice to the proctor of the party 
against whom it shall be rendered, it shall be of course to 
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emet an ordet (o!r the order may be embodied in said decree) 
that the sureties of such party cause the engagement of their 
i&trpulation to be performed, or show cause within four days 
why execution should not issue against them, their lands, 
goods and chattels, according to their stipulation ; and, if no 
cause be shown within the time limited, due service having 
been made on the proctor of the party, if there be any, a sum- 
mary decree shall be rendered against theto on their stipula- 
tions; and execution issue ; but the same shall be dischargBd 
on the performance of the decree and payment of all costs and 
clerk's charges. This rule does not apply to sureties on bonds 
given under Section 941 of the Revised Statutes of the United 
States. 

42. 

DECREE OR JUDGMENT, SATISFACTION BY PAYMENT INTO COURT. 

Whenever after judgment or decree for a sum certain and 
before execution issued thereon, any party shall pay into 
Court the amount thereof, with interest, costs/ and the clerk's 
statutory charges for receiving and paying out the money ,- or 
whenever the Marshal (or the proper officer) shall return 
process of execution fully executed, and shall pay the said 
amounts into Court, including the said charges of the clerk, 
which shall also be collected on execution, the clerk shall 
forthwith and without other authorization, enter satisfaction 
of record on such judgment or decree, at the charge of the 
party in whose favor such judgment or decree may be ren- 
dered. 

43. 

DISCOVEaiY AFTER EXECUTION. 

If any execution against property shall be returned wholly 
or partly unsatisfied, the execution-plaintiff may obtain ex 
parte an order for the examination of the execution-defendant 
and of such other persons as witnesses as he may show to be 
material. 

The depositions of the persons ordered to appear shall be 
taken before a Judge, or a Coiiimissioner named* in the order, 
and if on consideration of ^^ evidence it is dfeemed proper by 
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the Court, further proceedings to satisfy the execution may be 
taken in accordance as nearly as may be with the practice of 
Courts of Equity in respect of bills of discovery. 

44. 

JUDICIAL SALE, RETURN OP BY MARSHAL. 

When any moneys shall come to the hands of the Marshal 
under or by virtue of any order or process of the Court, he 
shall forthwith pay over the gross amount thereof to the 
clerk, with a bill of his charges thereon and a statement of 
the time of the receipt of the moneys by him ; and, upon the 
filing of such statement, and the taxation of such charges, the 
same shall be paid to the Marshal out of such moneys ; and an 
account of all property sold under the order or decree of this 
Court, shall be returned by the Marshal and filed in the 
clerk's office, with the execution or other process under which 
the sale was made. 

45. 

CLAIMS AFTER SALE — HOW LIMITED. 

In proceedings in rem, after a sale of the property under a 
final decree, claims upon the proceeds of sale, except for sea- 
men's wages, will not be admitted in behalf of lienors filing 
libels or petitions after the sale, to the prejudice of lienors 
under libels filed before the sale, but shall be limited to the 
remnants and surplus. 

46. 

CLERK, AUTHORITY OP, OUT OP COURT. 

The clerk is authorized to tax or certify bills of costs, and 
also take acknowledgments of the satisfaction of judgments, 
and all affidavits and oaths out of Court, as in open Court, in 
all cases where the same are not required by law to be taken 
in open Court. 

47. 

BILLS OP COST — TAXATION. 

If- shall be the duty of the proctor of the party in whose 
favor costs are decreed, within five days after signing of the 
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decree, to make out a bill thereof specifying each item or 
charge, appending thereto the proper vouchers for disburse- 
ments (or an affidavit thereof in case of loss of vouchers) ex- 
cept for disbursements to the oflScers of the Court. 

It shall be the duty of the Marshal, clerk and Commis- 
sioner, to make out in like manner their respective bills of 
costs, specifying in detail each item thereof; the said bills 
shall thereupon be fastened together and shall be taxed by the 
clerk, and filed among the papers in the cause. 

And in case said bills shall have been taxed without two 
days' notice to all parties concerned, a re-taxation may be had, 
of course, on the application of any party not having had 
notice. 

An appeal from such taxation may be taken instanter to 
the Judge ; no party shall be held to pay any costs, nor shall 
the amount thereof be included in any decree of execution 
until the bill thereof shall have been taxed and filed as is 
herein provided. 

48. 

JUDGMENT — SATISFACTION OP. 

The clerk is authorized to enter satisfaction of record of 
any judgment on behalf of the United States on filing 
acknowledgment of satisfaction thereof by the United States 
Attorney; in other cases, upon filing due acknowledgment of 
satisfaction made by the judgment creditor or his proctor or 
proctors, within two years from the entry of the judgment, 
and thereafter upon acknowledgment by the judgment cred- 
itor or by his legal representatives or assigns with evidence 
of their representative authority. 

49. 

PETTY SUITS, SUMMARY PROCEEDINGS. 

In causes wherein the matter in demand does not exceed 
fifty dollars, the proceedings for recovery thereof may be 
summary. 

The monition, or citation, or attachment, in such suit may 
be made returnable at any session of Court held not less than 
three days after service thereof. 
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50. 

WAGES SUITS, LESS THAN $50. 

In suits in personam, for wages, where the amount sworn 
to be due, in the libel, is less than fifty dollars, the clerk shall 
not issue process without the usual stipulation for costs, un- 
less the libel be accompanied by satisfactory proof that the 
respondent is about to leave the district ; or by an allocatur 
of a Judge, or by a certificate of a United States Commis- 
sioner, that, upon due service of a summons to the respondent 
to appear before him, sufficient cause of complaint whereon to 
found process appeared. Such summons shall be served at 
least one day previous to the day of hearing therein men- 
tioned, and if it shall appear, on the hearing, to the satisfac- 
tion of the Commissioner, that the wages claimed have been 
paid or forfeited, he shall refuse the certificate. And if a rea- 
sonable offer of compromise shall be made on such hearing, by 
either party, and be rejected by the other, the Commissioner 
shall add a certificate of such fact, and, in case of final recov- 
ery by the party rejecting such offer, he shall recover no 
costs. No costs shall be taxed for the proceeding, unless the 
Commissioner shall certify that a demand of wages was made 
by the seamen a reasonable time previous to taking out the 
summons. No costs shall be taxed for fees of Marshal, clerk 
or witness on such proceedings, unless by special mandate of 
the Judge, a subpoena or attachment is issued to compel the 
attendance of witnesses. The Commissioner's fees for his 
services thereon shall not exceed one dollar for a single sitting, 
and every adjournment granted shall be at the expense of the 
party obtaining it; if, however, it is required by the parties 
that the Commissioner take down in writing the testimony 
heard on the summons, he shall be allowed therefor the cus- 
tomary fees for like services. Proof so taken in writing may 
be used by either party, on the hearing in Court, in case the 
suit is further prosecuted. 

51. 

PETITIONS IN LIMITATION OP LIABILITY — CONTENTS OP. 

Petitions or libels to limit liability must state : 
(1) The facts showing that the application is properly 
made in this district. 
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(2) The voyage on which the demands sought to be lim- 
ited arose, with the ^at^ and place of it;s germination; the 
amount of all demands including all unsatisfied liens or claims 
of liens, on contract or in tort, arising on that voyage, so far 
as known to the petitioners, and what suits, if any, are pend- 
ing thereon; whether the vessel was damaged, lost or aban- 
doned, and if so, when and where ; the value of the vessel at 
the close of the voyage, or in case of wreck, the value of her 
wreckage, . strippings or proceeds, if any, as nearly as the 
petitioners can ascertain, and where and in whose possession 
they are ; also the amount of any pending freight, recovered 
or recoverable. If any of the above particulars are not fully 
known to the petitioner, ^ a statement of such particulars 
a.ccording to the best knowledge, information and belief of 
the petitioner, shall be suflScient. 

PRIOR LIENS, WHEN TO BE STATED IN PETITION. 

If a surrender of the vessel is offered to be made to a 
trustee, the libel or petition must further show any prior 
paramount lien on the vessel, and what voyages or trips if 
any she has made since the voyage or trip on which the claims 
sought to be limited arose, and any existing liens, arising 
upon any such subsequent voyage or trip, with the amounts 
and causes thereof, and the names and addresses of the lien- 
ors, so far as known ; also the special facts on which the right 
to surrender the vessel is claimed, notwithstanding such sub- 
sequent trip or voyage, and whether the vessel sustained any 
injury upon, or by reason of such subsequent voyage or trip. 

Upon surrender of the vessel no final decree exempting 
from liability will be made iintil all such liens as may be ad- 
mitted or proved, prior to such final decree, to be superior to 
the liens of the claims limited, shall be paid or secured inde- 
pendently of the property surrendered, as may be ordered by 
the Court ; and the monition in cases of surrender, shall cite 
all persons having any claim upon the vessel to appear on the 
return day or be defaulted, as in ordinary process in rem^ 
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.. --.r ... . . .53. ... . ': 

;CRBI>n'OES AK0 LJENCmS, WHEN TO BE STATEDt |N I^TITJON. 

If, instekd of a surrender of the vessel, an appraisement 
thereof he "scfttght for the purpose of giving a stipulation for 
value, the libel or petition must state the names and addresses 
of the principal creditors and lienors, whether on contract or 
in tort, upon the voyage on which the claims are sought to 
be limited, and the amounts of their claims, so far as they are 
known to the p^etitioner, and the attorneys or proctors in any 
suits thereon; or if such creditors or lienors be numerous, 
then a sufficient number of them properly to represent all in 
the appraisement ; and notice of the proceedings to appraise 
the property .shall be given to such creditors as the Court 
shall direct, and to all the attorneys and proctors in such 
pending suits. 

ISSUES IN LIMITATION, WHEN HEARD. 

If issue be raised as to the right of the petitioners to any 
limitation of liability, or upon the liability of the petitioners 
for the claims alleged against them, such issue will not be 
heard and determined until the publication of the monition, 
unless otherwise ordered. 

55. 

PROOF OP CLAIMS, WHEN AND HOW MADE. 

Proof of claims presented to the Commissioner shall be 
made by or before the return day of the monition by affidavit 
specifying the nature, grounds and items thereof, the dates on 
which the same accrued, and what, if any, credits were given 
thereon, and what payments, if any, have been made on 
account. Such proof shall be deemed sufficient, unless within 
five days after the return day of the monition, or after inter- 
locutory decree in case of issues joined, or within such further 
time as may be granted by the Court, the allowance of the 
claim shall be objected to by the petitioner or by some other 
creditor filing a claim, who shall give notice in writing of such 
objection to the Commissioner and to the proctors (if any) of 
the claim objected to. Any claim so objected to must be 
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established by further legal prima facie proof on notice to 
the objecting party, as in ordinary cases; but any creditor 
desiring to contest the same upon any specific defense, must, 
with his notice of objection, or subsequently if allowed by the 
Commissioner or the Court, state such defense, or be pre- 
cluded from giving evidence thereof; and the unsuccessful 
party to such contest may be charged with the costs thereof. 
On the return day of the monition the Commissioner shall 
file in open Court a list of all claims presented to him. 

56. 

INFORMATIONS — JO^DER OF. 

Proceedings in rem for a forfeiture, and in personam for 
an offense, fine, penalty or debt, may be joined in one informa- 
tion when having relation to the same transaction. 

57. 

INFORMATIONS — PROCESS ON. 

On filing an information in personam or in rem, the clerk 
shall issue process thereon, corresponding as nearly as may 
be with that employed in the Court of Admiralty in similar 
cases. But process in personam may be, in the first instance, 
a capias when allowed, or an attachment against goods to 
compel an appearance, or a simple monition, at the election of 
the complainant. 

58. 

INFORMATIONS — ^ARREST UPON. 

No person shall be arrested and held to bail on an informa- 
tion in personam without the mandate of a Judge, except 
where such bail is required or authorized by statute. Upon 
granting the mandate aforesaid, the Judge shall fix the 
amount of bail, which may be given before the clerk. 

59. 

INFORMATIONS — ADMIRALTY PROCEDURE TO APPLY. 

In all informations, whether in rem or in personam, the 
practice and procedure of Admiralty shall apply in respect 
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of process, pleading (and exceptions thereto), delivery of 
property on stipulation, sale of the same if perishable and 
mtervention and appearance of claimants. 

60. 

CAUSES OP PORPEITURE — TRAVERSING. 

A special traverse of each cause of forfeiture alleged in 
the information shall not be required, but the general issue 
may be pleaded thus : * * That the several goods in the informa- 
tion mentioned did not, nor did any part thereof, become for- 
feited in manner and form as in the information in that be- 
half alleged." 



CHAPTER VIII. 
Bankruptcy Rules. 

1. 

The referee will not be allowed expenses on account of 
clerk hire, or for traveling or other expenses, to which he may 
be entitled under General Order XXXV, unless the claim 
therefor, accompanied by proper vouchers, when vouchers can 
be procured, is presented to and approved by the Judge. 

2. 

The clerk shall immediately upon receipt thereof deposit 
with a depository of public moneys of the United States, in 
trust, and to the credit of said clerk in his oflScial capacity, 
all moneys collected by him for the payment of fees of ref- 
erees and trustees, under the Bankruptcy Act, and shall on 
the first day of each regular term, present to the Court a 
statement, showing all moneys received by him during the 
preceding term, and also the balance in such trust fund ; said 
statement to show in detail cases in which such moneys have 
been received, and in what cases disbursements have been 
made, and said statement and vouchers accompanjdng the 
same, shall be filed in Court. 
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The petition by or against a person in bankruptcy, shall 
be presented and heard only in open Court; aildaliiiDlioiife 
or applications for orders in any bankruptcy proceeding, 
except such as are addressed to the referee in bankruptcy, 
will be heard only at the beginning of the morning sesson of 
the Court. 

4. 

When a petition for voluntary adjudication in bankruptcy 
is accompanied by an affidavit stating that the petitioner is 
without and cannot obtain the money with which to pay the 
fees allowed by law to the clerk, referee and trustee, the 
matter of the ability of the petitioner to pay such fees shall 
under this rule, and without further order, stand referred to 
the referee to whom the case in bankruptcy is referred, to 
take and report the testimony of the petitioner in relation to 
his ability to pay such fees. 

5. 

Checks or warrants drawn pursuant to No. XXIX of the 
General Orders in Bankruptcy, adopted and established by 
the Supreme Court of the United States, November 29, 1898, 
shall be countersigned by the referee having jurisdiction of 
the case to which the moneys so drawn against belong. 

Copies of this rule and of said general order shall be fur- 
nished by the clerk of this Court to each depository within 
this district. 

6. 

When there are no assets and no trustee has been ap- 
pointed, and no application for a trustee is pending, after a 
meeting of creditors duly called, the case shall be deemed 
closed for the purpose of the payment by the clerk to the 
referee of the deposit for his services when a discharge hias 
been granted or refused to the bankrupt, or when three 
months have elapsed after the first meeting of creditors with- 
out an application by the bankrupt for his discharge. 

Where a trustee has been appointed, the case shall be 
deemed closed, and the deposit for his services paid to him on 
the confirmation of a composition, or an approval of the 
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truster's final account and payment of the final dividend, oi: 
upon the trustee's verified report that n6 assets have come 
into his hands or were discoverable. When the case is closed, 
if no trustee has been appointed, the deposit for trustee's 
services shall be paid by the clerk to the bankrupt, or to his 
attorney for the use of said bankrupt. 

- 7. 
Questions certified by the referee to the Judge of this 
Court for his opinion, shall be placed on the calendar for 
argument, and heard, and submitted to the Court for decision, 
at the opening of the Court on the first Saturday after the 
filing of the certificate with the clerk, unless otherwise ordered 
by the Court. 

8. 

DISCHARGE AND COMPOSITION. 

Application for the discharge of the bankrupt, or for con- 
firmation of a composition, duly verified, should be filed in the 
first instance with the referee in charge, who will thereupon 
fix a day for the hearing before the Judge, which may be 
upon any Saturday at 10 a. m., and give the requisite notices 
thereof to all creditors or other persons interested, and there- 
after transmit to the clerk of the Court two dfilys prior to the 
return day, due proof of the service of such notices, together 
with the petition for discharge or composition. On the return 
day, the default of all creditors not appearing in opposition 
to the discharge or composition shall be entered. Upon due 
filing of written specifications of the grounds of opposition to 
the discharge or composition, the same shall, unless otherwise 
ordered by the Court, be referred to the referee in charge to 
take the proofs and testimony offered by the parties, and to 
ascertain and report the facts. The hearing thereon before 
the referee may be brought on by either party on four days' 
notice to the other. 

9. 

A petition for a review by the Judge of an order made by 
the referee, as provided in (Jeneral Order No. XXVII of the 
General Orders in Bankruptcy, must be filed with the referee 
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within ten days from the date of notice of such order, unless, 
for good cause shown*, such time is extended. 

10. 

A person entitled to file a petition for review, or a petition 
for the re-examination of any claim filed against the bank- 
rupt's estate, shall at the time of filing, deposit with the 
referee, such sum as the referee may designate as required to 
cover the cost of such proceeding. 

IT IS ORDERED, That the foregoing rules be, and they 
are hereby adopted as the rules of the District Court of the 
United States for the Northern District of California; that 
said rules take effect and be in force on and after the 
1st day of November, 1916; and that all rules heretofore 
adopted be repealed, said repeal to take effect on the day 
aforesaid. 

Dated, September 23rd, 1916. 

WM. C. VAN FLEET, 
M. T. DOOLING, 
United States District Judges for 
the Northern District of California. 

Pursuant to Rule 79 of the Rules of Practice for the 
Courts of Equity of the United States, the undersigned 
Circuit Judges for the Ninth Circuit hereby concur in the 
foregoing equity rules and the general rules so far as they 
affect causes in equity. 
Dated, October 12, 1916. 

WM. B. GILBERT, 
ERSKINE M. ROSS, 
WM. W. MORROW, 
United States Circuit Judges for 
the Ninth Judicial Circuit, 
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RULES OF THE SUPREME COURT 
OF THE UNITED STATES 



PROMULGATED DECEMBER 22, 1911, WITH 
AMENDMENTS TO DATE. 



CLERK. 

1. The clerk of this Court shall reside and keep the 
office at the seat of the National Government, and he shall 
not practice, either as attorney or counsellor, in this Court, 
or in any other Court, while he shall continue to be clerk 
of this Court. 

2. The clerk shall not permit any original record or 
paper to be taken from the courtroom, or from the office, 
without an order from the Court, except as provided by 
Rule 10. 



ATTORNEYS AND COUNSELLORS. 

1. It shall be requisite to the admission of attorneys or 
counsellors to practice in this Court, that they shall have 
been such for three years past in the highest courts of the 
States to which they respectively belong, and that their 
private and professional characters shall appear to be fair. 

2. They shall respectively take and subscribe the fol- 
lowing oath or affirmation, viz.: 

I, , do solemnly swear (or affirm) 

that I will demean myself, as an attorney and counsellor 
of this Court, uprightly, and according to law; and that 
I will support the Constitution of the United States. 

3. 

PRACTICE. 

This Court considers the former practice of the courts 
of King's Bench and of Chancery, in England, as affording 
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outlines for the practice of this Court; and will, from time 
to tim^, mate, such alterations therein as circumstances may 
render necessary. 

'•■''* 4. 

buaj op exceptions. 

The judges of the District Courts in allowing bills of 
exception shall give effect to the following rules: 

1. No bill of exceptions shall be allowed which shall 
contain the charge of the Court at large to the jury in trials 
at common law, upon any general exception to the whole 
of such charge. But the party excepting shall be required 
to state distinctly the several matters of law in such 
charge to which he excepts; and those matters of law, and 
those only, shall be inserted in the bill of exceptions and 
allowed by the Court. 

2. Only so much of the evidence shall be embraced in 
a bill of exceptions as may be necessary to present clearly 
the questions of law involved in the rulings to which ex- 
ceptions are reserved, and such evidence as is embraced 
therein shall be set forth in condensed and narrative form, 
save as a proper understanding of the questions presented 
may require that parts of it be set forth otherwise. 



PROCESS. 

1. All process of this Court shall be in the name of 
the President of the United States, and shall contain the 
Christian names, as well as the surnames, of the parties. 

2. When process at common law or in equity shall issue 
against a State, the same shall be served on the Governor, 
or chief executive magistrate, and Attorney-General of such 
State. 

3. Process of subpoena, issuing out of this Court, in any 
suit in equity, shall be served on the defendant sixty days 
before the return day of the said process; and if the 
'defendant, on such service of the subpoena, shall not appear 
at the return day, the complainant shall be at liberty to 
proceed ex parte. 
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MOTIONS. 

1. All motions to the Court shall be reduced to writing, 
and shall contain a brief statement of the facts and objects 
of the motion. . 

2. Forty-five minutes on each side shall be allowed to 
the argument of a motion, and no more, without special 
leave of the Court, gra^ted befot^ the lirgument begins. 

3. No motion to dismiss, except on special assignment 
by the Court, shall be heard, unless previous notice has 
been given to the adverse party, or the counsel or attorney 
of such party. 

4. All motions to dismiss writs of error and appeals, 
except motions to docket and dismiss under Rule 9, must 
be submitted in the first instance on printed briefs or 
arguments. If the Court desires further argument on that 
subjectj it will be ordered in connection with the hearing 
on the merits. The party moving to dismiss shall serve 
notice of the motion, with a copy of his brief of argument, 
on the counsel for plaintiff in error or appellant of record 
in this Court, at least three weeks before the time fixed for 
submitting the motion, in all cases except where the counsel 
to be notified resides west of the Rocky Mountains, in 
which case the notice shall be at least thirty days. Affidavits 
of the deposit in the mail of the notice and brief to the 
proper address of the counsel to be served, duly post- 
paid, at such time as to reach him by due course of mail, 
the three weeks or thirty days before the time fixed by 
the notice, will be regarded as prima facie evidence of 
service on counsel who reside without the District of 
Columbia. On proof of such service, the motion will be 
considered, unless, for satisfactory reasons, further time 
be given by the Court to either party. 

5. The Court in any pending cause will i^eceive a 
motion to affirm on the ground that it is manifest that the 
writ or appeal was taken for delay only, or that the ques- 
tions on which tie decision of the cause depend are so 
frivolous as not to need further argument. The samr? 
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procedure shall apply to and control such motions as is 
provided for in cases of motions to dismiss under paragraph 
4 of this rule. 

6. Although the Court upon consideration of a motion 
to dismiss or a motion to aflSrm may refuse to grant the 
motion, it may nevertheless, if the conclusion is arrived 
at that the case is of such a character as not to justify 
extended argument, order the cause transferred for hearing 
to a summary docket. The hearing of the causes on such 
docket will be expedited, the court providing from time 
to time for such speedy disposition of the docket as the 
regular order of business may permit, and on the hearing 
of such causes one-half hour will be allowed each side for 
oral argument. 

7. The Court will not hear arguments on Saturday 
(unless for special cause it shall order to the contrary), 
but will devote that day to the other business of the Court. 
The motion day shall be Monday of each week; and motions 
not required by the rules of the Court to be put on the 
docket shall be entitled to preference immediately after 
the reading of opinions, if such motions shall be made 
before the Court shall have entered upon the hearing of a 
case upon the docket. 



LAW LIBRARY. 

1. During the session of the Court, any gentleman of 
the bar having a case on the docket, and wishing to use 
any book or books in the law library, shall be at liberty, 
upon application to the clerk of the Court, to receive an 
order to take the same (not exceeding at any one time 
three) from the library, he being thereby responsible for 
the due return of the same within a reasonable time, or 
when required by the clerk. And in the case the same 
shall not be so returned, the party receiving the same 
shall be responsible for and forfeit and pay twice the 
value thereof, and also one dollar per day for each day's 
detention beyond the limited time. 



Digitized by 



Google 



91 

2. The clerk shall deposit in the law library, to be 
there carefully preserved, one copy of the printed record 
in every case submitted to the court for its consideration, 
and of all printed motions, briefs, or arguments filed 
therein. 

3. The marshal shall take charge of the books of the 
Court, together with such of the duplicate law books as 
Congress may direct to be transferred to the Court, and 
arrange them in the conference room, which he shall have 
fitted up in a proper manner; and he shall not permit 
such books to be taken therefrom by any one except the 
Justices of the Court. 

8. 

WRIT OP ERROR AND APPEAL, RETURN AND RECORD. 

1. The clerk of the Court to which any writ of error 
may be directed shall make return of the same, by trans- 
mitting a true copy of the record, and of the assignment 
of errors, and of all proceedings in the case, under his 
hand and the seal of the Court. 

In order to enable the clerk to perform such duty and 
for the purpose of reducing the size of transcripts of 
record in cases brought to this Court by appeal or writ 
of error, by eliminating all papers not necessary to the 
consideration of the questions to be reviewed, it shall be 
the duty of the appellant or plaintiff in error or his 
attorney to file with the clerk of the lower Court, together 
with proof or acknowledgment of service of a copy on the 
appellee or defendant in error, or his counsel, a praecipe 
which shall indicate the portions of the record to be in- 
corporated into the transcript of the record on such appeal 
or writ of error. Should the appellee or defendant in 
error, or his counsel, desire additional portions of the 
record incorporated into the transcript of the record to 
be filed in this Court, he shall file with the clerk of the 
lower court his praecipe also, within ten days thereafter 
(unless the time shall be enlarged by a judge of the lower 
court or by a Justice of this Court), indicating such 
additional portions of the record desired by him. 
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The clerk of the lower court shall transmit to this Court 
as the transcript of the record in the case only the portions 
of the record below designated by both parties as above 
provided. 

The parties or their counsel, however, may agree by 
written stipulation to be filed with the clerk of the lower 
court the portions of the record which shall constitute 
the transcript of record on appeal or writ of error, and 
the clerk in such case shall transmit only the papers desig- 
nated in such stipulation. 

If this Court shall find that portions of the record 
unnecessary to a proper presentation of the case have 
been incorporated into the transcript by either party, the 
Court may order that the whole or any part of the clerk's 
fee for supervising the printing and of the cost of printing 
the record be paid by the offending party. 

2. In all cases brought to this Court, by writ of error 
or appeal, to review any judgment or decree, the clerk 
of the Court by which such judgment or decree was ren- 
dered shall annex to and transmit with the record a copy 
of the opinion or opinions filed in the case. 

3. No case will be heard until a complete record, con- 
taining in itself, and not by reference, all the papers, 
exhibits, depositions, and other proceedings which are 
necessary to the hearing in this Court, shall be filed. 

4. Whenever it shall be necessary or proper, in the 
opinion of the presiding Judge in any District Court, that 
original papers of any kind should be inspected in this 
Court upon writ of error or appeal, such presiding Judge 
may make such rule or order for the safe-keeping, trans- 
porting, and return of such original papers as to him may 
seem proper, and this Court will receive and consider such 
original papers in connection with the transcript of the 
proceedings. 

5. All appeals, writs of error, and citations must be 
made returnable not exceeding thirty days from the day 
of signing the citation, whether the return day fall in 
vacation or in term time, and be served before the return 
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day, except in writs of error and appeals from Cali- 
fornia, Oregon, Nevada, Washington, New Mexico, Utah, 
Arizona, Montana, Wyoming, North Dakota, South Dakota, 
Alaska, Idaho, Hawaii and Porto Rico, when the time 
shall be extended to sixty days and from the Philippine 
Islands to one hundred and twenty days. 

6. The record in cases of admiralty and maritime juris- 
diction, when under the requirements of law the facts have 
been found in the court below, and the power of review 
is limited to the determination of questions of law arising 
on the record, shall be confined to the pleadings, the find- 
ings of fact, and conclusions of law thereon, the bills of 
exceptions, the final judgment or decree, and such inter- 
locutory orders and decrees as may be necessary to a proper 
review of the case. 



DOCKETING CASES. 

1. It shall be the duty of the plaintiff in error or 
appellant to docket the case and file the record thereof 
with the clerk of this Court by or before the return day, 
whether in vacation or in term time. But, for good cause 
shown, the Justice or Judge who signed the citation, or 
any Justice of this Court, may enlarge the time, by or 
before its expiration, the order of enlargement to be filed 
with the clerk of this Court. If the plaintiff in error or 
appellant shall fail to comply with this rule, the defendant 
in error or appellee may have the cause docketed and 
dismissed upon producing a certificate. Whether in term 
time or vacation, from the clerk of the Court wherein the 
judgment or decree was rendered, stating the case and 
certifying that such writ of error or appeal has been duly 
sued out or allowed. And in no case shall the plaintiff 
in error or appellant be entitled to docket the case and 
file the record after the same shall have been docketed 
and dismissed under this rule, unless by order of the Court. 

2. But the defendant in error or appellee may, at his 
option, docket the case and file a copy of the record with 
the clerk of this Court; and if the case is docketed and a 
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copy of the record filed with the clerk of this Court by 
the plaintiff in error or appellant within the period of 
time above limited and prescribed by this rule, or by the 
defendant in error or appellee at any time thereafter, the 
case shall stand for argument. 

3. Upon the filing of the transcript of a record brought 
up by writ of error or appeal, the appearance of the 
counsel for the party docketing the case shall be entered. 

10. 

PRINTING RECORDS. 

1. In all cases the plaintiff in error or appellant, on 
docketing a case and filing the record, shall make such cash 
deposit with the clerk for the payment of his fees as he 
may require or otherwise satisfy him in that behalf. 

2. Immediately after the designation of the parts of the 
record to be printed or the expiration of the time alloted 
therefor, the clerk shall make an estimate of the cost of 
printing the record, his fee for preparing it for the 
printer and supervising fee, and other probable fees, and 
upon application therefor shall furnish the same to the 
party docketing the case. If such estimated sum be not 
paid within ninety days after the cause is docketed, it shall 
be the duty of the clerk to report that fact to the Court, 
and thereupon the cause will be dismissed, unless good 
cause to the contrary is shown. 

3. Upon payment of the amount estimated by the clerk, 
thirty copies of the record shall be printed, under his super- 
vision, for the use of the Court and of counsel. 

4. In cases of appellate jurisdiction the original tran- 
script on file shall be taken by the clerk to the printer. 
But the clerk shall cause copies to be made for the printer 
of such original papers, sent up under Rule 8, Section 
4, as are necessary to be printed; and of the whole record 
in cases of original jurisdiction. 

5. The clerk shall supervise the printing, and see that 
the printed copy is properly indexed. He shall distribute 
the printed copies to the Justices and the reporter, from 
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time to time, as required, and a copy to the counsel for the 
respective parties. 

6. If the actual cost of printing the record, together 
with the fee of the clerk, shall be less than the amount 
estimated and paid, the amount of the difference shall be 
refunded by the clerk to the party paying it. If the 
actual cost and clerk's fee shall exceed the estimate, the 
amount of the -excess shall be paid to the clerk before the 
delivery of a printed copy to either party or his counsel. 

7. In case of reversal, aflSrmance, or dismissal, with 
costs, the amount of the cost of printing the record and 
of the clerk's fee shall be taxed against the party against 
whom costs are given, and shall be inserted in the body 
of the mandate or other proper process. 

8. Upon the clerk's producing satisfactory evidence, by 
affidavit or the acknowledgment of the parties or their 
sureties, of having served a copy of the bill of fees due 
by them, respectively, in this Court, on such parties or 
their sureties, an attachment shall issue against such parties 
or sureties, respectively, to compel payment of said fees. 

9. When the record is filed, or within twenty days 
thereafter, the plaintiff in error or appellant may file with 
the clerk a statement of the points on which he intends 
to rely and of the parts of the record which he thinks 
necessary for the consideration thereof, with proof of service 
of the same on the adverse party. The adverse party, 
within thirty days thereafter, may designate in writing, 
filed with the clerk, additional parts of the record which 
he thinks material; and if he shall not do so, he shall be 
held to have consented to a hearing on the parts designated 
by the plaintiff in error or appellant. If parts of the 
record shall be so designated by one or both of the parties, 
the clerk shall print those parts only; and the Court will 
consider nothing but those parts of the record and the 
points so stated. If at the hearing it shall appear that 
any material part of the record has not been printed, the 
writ of error or appeal may be dismissed or such other order 
made as the circumstances may appear to the Court to 



Digitized by 



Google 



9fe 

requite. If the defendant in error or appellee shall have 
caused unnecessary parts of the record to be printed, stich 
order as to costs may be made as the Court shall think 
proper. 

The fees of the clerk under Rule 24, Section 7, shall be 
computed, as at present, on the folios in . the record as 
filed, and shall be in full for the performance of his duties 
in the execution hereof, 

11. 

TRANSLATIONS 

Whenever any record transmitted to this Court upon 
a writ of error or appeal shall contain any document, 
paper, testimony, or other proceedings in a foreign language, 
and the record does not also contain a translation of such 
document, paper, testimony, or other proceedings, made 
under the authority of the inferior Court, or admitted to 
be correct, the record shall not be printed; but the case 
shall be reported to this Court by the clerk, and the Court 
will order that a translation be supplied and inserted in 
the record. 

12. 

FURTHER PROOF. 

1. In all cases where further proof is ordered by the 
Court, the depositions which may be taken shall be by a 
commission, to be issued from this Court, or from any 
District Court of the United States. 

2. In all cases of admiralty and maritime jurisdiction, 
where new evidence shall be admissible in this Court, the 
evidence by testimony of witnesses shall be taken under a 
commission to be issued from this Court, or from any Dis- 
trict Court of the United States, under the direction of any 
Judge thereof; and no such commission shall issue but 
upon interrogatories, to be filed by the party applying for 
the commission, and notice to the opposite party or his 
agent or attorney, accompanied with a copy of the inter- 
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rogatories so filed, to file cross-interrc^atories within twenty 
days from the service of such notice; Provided, however, 
that nothing in this rule shall prevent any party from 
giving oral testimony in open Court in cases where by law 
it is admissible. 

13. 

OBJECTIONS TO EVIDENCE IN THE RECORD. 

In all cases of equity or admiralty jurisdiction, heard 
in this Court, no objection shall hereafter be allowed to 
be taken to the admissibility of any deposition, deed, grant, 
or other exhibit found in the record as evidence, unless 
objection was taken thereto in the court below and entered 
of record; but the same shall otherwise be deemed to have 
been admitted by consent 

14. 

CERTIORARI. 

No certiorari for diminution of the record will be here- 
after awarded in any case, unless a motion therefor shall 
be made in writing, and the facts on which the same is 
founded shall, if not admitted by the other party, be 
verified by affidavit. And all motions for certiorari must 
be made at the first term of the entry of the case; other- 
wise, the same will not be granted, unless upon special 
cause shown to the Court, accounting satisfactorily for the 
delay. 

15. 

DEATH OP A PARTY. 

1. Whenever, pending a writ of error or appeal in this 
Court, either party shall die, the proper representatives 
in the personalty or realty of the deceased party, according 
to the nature of the case, may voluntarily come in and be 
admitted parties to the suit, and thereupon the case shall 
be heard and determined as in other cases; and if such 
representatives shall not voluntarily become parties, then 
the other party may suggest the death on the record, and 
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thereupon, on motion, obtain an order that unless such 
representatives shall become parties within the first ten 
days of the ensuing term, the party moving for such order, 
if defendant in error or appellee shall be entitled to have 
the writ of error or appeal dismissed; and if the party 
so moving shall be plaintiff in error or appellant he shall 
be entitled to open the record, and on hearing have the 
judgment or decree reversed, if it be erronous: Provided, 
however, that a copy of every such order shall be printed 
in some newspaper of general circulation within the State, 
Territory, or District from which the case is brought, for 
three successive weeks, at least sixty days before the 
beginning of the term of the Supreme Court then next 
ensuing. 

2. When the death of a party is suggested, and the 
representatives of the deceased do not appear by the tenth 
day of the second term next succeeding the suggestion, 
and no measures are taken by the opposite party within that 
time to compel their api)earance, the case shall abate. 

3. When either party to a suit in a court of the United 
States shall desire to prosecute a writ of error or appeal 
to the Supreme Court of the United States, from any final 
judgment or decree, rendered in such Court, and at the 
time of suing out such writ of error or appeal the other 
party to the suit shall be dead and have no proper repre- 
sentative within the jurisdiction of the Court which ren- 
dered such final judgment or decree, so that the suit cannot 
be revived in that Court, but shall have a proper repre- 
sentative in some State or Territory of the United States, 
the party desiring such writ of error or appeal may 
procure the same, and may have proceedings on such 
judgment or decree superseded or stayed in the same 
manner as is now allowed by law in other cases, and shall 
thereupon proceed with such writ of error or appeal as 
in other cases. And within thirty days after the com- 
mencement of the term to which such writ of error or appeal 
is returnable, the plaintiff in error or appellant shall make 
a suggestion to the Court, supported by aflSdavit, that the 
said party was dead when the writ of error or appeal 
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was taken or sued out, and had no proper representative 
within the jurisdiction of the Court which rendered said 
judgment or decree, so that the suit could not be revived 
in that Court, and that said party had a proper repre- 
sentative in some State or Territory of the United States, 
and stating therein the name and character of such repre- 
sentative and the State or Territory in which such repre- 
sentative resides; and, upon such suggestion, he may, on 
motion, obtain an order that, unless such representative 
shall make himself a party within the first ten days of 
the ensuing term of the Court, the plaintiff in error or 
appellant shall be entitled to open the record, and, on 
hearing, have the judgment or decree reversed, if the same 
be erroneous : Provided, however, that a proper citation 
reciting the substance of such order shall be served upon 
such representative, either personally or by being left at 
his residence, at least sixty days before the beginning of 
the term of the Supreme Court then next ensuing: And 
provided, also, that in every such case if the representative 
of the deceased party does not appear by the tenth day 
of the term next succeeding said suggestion, and the meas- 
ures above provided to compel the appearance of such 
representative have not been taken within time as above, 
required, by the opposite party, the case shall abate: And 
provided, also, that the said representative may at any time 
before or after said suggestion come in and be made a 
party to the suit, and thereupon the case shall proceed, 
and be heard and determined as in other cases. 

16. 

NO APPEARANCE OF PLAINTIFF IN ERROR OR APPELLANT. 

Where no counsel appears and no brief has been filed 
for the plaintiff in error or appellant, when the case is 
called for trial, the defendant in error or appellee may 
have the plaintiff in error or appellant called and the writ 
of error or appeal dismissed, or may open the record and 
pray for an a£Srmance. 
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17. 

NO APPEARANCE OP DEPENDANT IN ERROR OR APPELLEE. 

Where the defendant in error or appellee fails to appear 
when the case is called for trial, the Court may proceed 
to hear an argument on the part of the plaintiff in error 
or appellant and to give judgment according to the right 
of the case. 

18. 

NO APPEARANCE OP EITHER PARTY. 

When a case is reached in the regular call of the docket, 
and there is no appearance for either party, the case shall 
be dismissed at the cost of the plaintiff in error or appellant. 

19. 

NEITHER PARTY READY AT SECOND TERM. 

When a case is called for argument at two successive 
terms, and upon the call at the second term neither party 
is prepared to argue it, it shall be dismissed at the cost 
of the plaintiff in error or appellant, unless suflScient cause 
is shown for further postponement. 

20. 

PRINTED ARGUMENTS. 

1. In all casses brought here on writ of error, appeal, 
or otherwise, the Court will receive printed arguments 
without regard to the number of the case on the docket, 
if the counsel on both sides shall choose to submit the 
same within the first ninety days of the term; and, in 
addition, appeals from the Court of Claims may be sub- 
mitted by both parties within thirty days after they are 
docketed, but not after the first day of April; but thirty 
copies of the arguments, signed by attorneys or counsellors 
of this Court, must be first filed. 

2. When a case is reached in the regular call of the 
docket, and a printed argument shall be filed for one or 
both parties, the case shall stand on the same footing as if 
there were an appearance by counsel. 
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3. When a case is taken up for trial upon the regular 
call of the docket, and argued orally in behalf of only 
one of the parties, no printed argument for the opposite 
party will be received, unless it is filed before the oral 
argument begins, and the Court will proceed to consider 
and decide the case upon the ex parte argument. 

4. No brief or argument will be received, either through 
the clerk or otherwise, after a case has been argued or 
submitted, except upon leave granted in open Court after 
notice to opposing counsel. 

21. 

BRIEFS. 

1. The counsel for plaintiff in error or appellant shall 
file with the clerk of the Court, at least three weeks before 
the case is called for argument, thirty copies of a printed 
brief, one of which shall, on application, be furnished to 
each of the counsel engaged upon the opposite side. 

2. This brief shall contain, in the order here stated — 

(1) A concise abstract, or statement of the case, pre- 
senting succinctly the questions involved and the manner 
in which they are raised. 

(2) A specification of the errors relied upon, which, 
in cases brought up by writ of error, shall set out sep- 
arately and particularly each error asserted and intended 
to be urged; and in cases brought up by appeal the speci- 
fication shall state, as particularly as may be, in what the 
decree is alleged to be erroneous. When the error alleged 
is to the admission or to the rejection of evidence, the 
specification shall quote the full substance of the evidence 
admitted or rejected. When the error alleged is to the 
charge of the Court, the specification shall set out the part 
referred to totidem verbis, whether it be instructions given 
or instructions refused. When the error alleged is to a 
ruling upon the report of a master, the specification shall 
state the exception to the report and the action of the Court 
upon it. 
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(3) A brief of the argument, exhibiting a clear state- 
ment of the points of law or fact to be discussed, with a 
reference to the pages of the record and the authorities 
relied upon in support of each point. When a statute of- 
a State is cited, so much thereof as may be deemed neces- 
sary to the decision of the case shall be printed at length. 

3. The counsel for a defendant in error or an appellee 
shall file with the clerk thirty printed copies of his argu- 
ment, at least one week before the case is called for hear- 
ing. His brief shall be of like character with that required 
of the plaintiff in error or appellant, except that no speci- 
fication of errors shall be required, and no statement of 
the case, unless that presented by the plaintiff in error or 
appellant is controverted. 

4. When there is no assignment of errors, as required 
by Section 997 of the Revised Statutes, counsel will not 
be heard, except at the request of the Court; and errors 
not specified according to this rule will be disregarded; 
but the Court, at its option, may notice a plain error not 
assigned or specified. 

5. When, according to this rule, a plaintiff in error 
or an appellant is in default, the case may be dismissed 
on motion; and when a defendant in error or an appellee 
is in default, he will not be heard, except on consent of 
his adversary, and by request of the Court. 

6. When no oral argument is made for one of the 
parties, only one counsel will be heard for the adverse 
party. 

7. No brief or printed argument, required by the fore- 
going sections, shall be filed by the clerk unless the same 
shall be accompanied by satisfactory proof of service upon 
counsel for the adverse party. ' 

8. Every brief of more than twenty pages shall contain 
on its front fly leaves a subject index with page references, 
the subject index to be supplemented by a list of all cases 
referred to, alphabetically arranged, together with references 
to pages where the cases are cited. 
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22. 

ORAL ARGUMENTS. 

1. The plaintiff in error or appellant^ in this Court shall 
be entitled to open and conclude the argument of the case. 
But when there are cross-appeals they shall be argued 
together as one case, and the plaintiff in the court below 
shall be entitled to open and conclude the argument. 

2. Only two counsel will be heard for each party on 
the argument of a case. 

3. One and one-half hours on each side will be allowed 
for the argument, and no more, without special leave of the 
Court, granted before the argument begins. But in cases 
certified from the Circuit Courts of Appeals, cases involv- 
ing solely the jurisdiction of the court below, and cases 
under the Act of March 2, 1907, 34 Stats., 1246, forty-five 
minutes only on each side will be allowed for the argument 
unless the time be extended. The time thus allowed may 
be apportioned between the counsel on the same side, at 
their discretion; provided, always, that a fair opening of 
the case shall be made by the party having the opening 
and closing arguments. 

23. 

INTEREST. 

1. In cases where a writ of error is prosecuted to this 
Court, and the judgment of the inferior court is aflSrmed, 
the interest shall be calculated and levied, from the date 
of the judgment below until the same is paid, at the same 
rate that similar judgments bear interest in the courts of 
the State where such judgment is rendered. 

2. In all cases where a writ of error shall delay the 
proceedings on the judgment of the inferior court, and 
shall appear to have been sued out merely for delay, dam- 
ages at a rate not exceeding 10 per cent., in addition to 
interest, shall be awarded upon the amount of the judgment. 

3. The same rule shall be applied to decrees for the 
payment of money in cases in equity, unless otherwise 
ordered by this Court. 
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4. In cases in admiralty, damages and interest may be 
allowed if specially directed, by the Conrt. 

24. 

COSTS. 

1. In all cases where any suit shall be dismissed in this 
Court, costs shall be allowed to the defendant in error or 
appellee, unless otherwise agreed by the parties, except 
where the dismissal shall be for want of jurisdiction, when 
the costs incident to the motion to dismiss shall be allowed. 

2. In all cases of affirmance of any judgment or decree 
in this Court, costs shall be allowed to the defendant in 
error or appellee, unless otherwise ordered by the Court. 

3. In cases of reversal of any judgment or decree in 
this Court, costs shall be allowed to the plaintiff in error 
or appellant, unless otherwise ordered by the Court. The 
cost of the transcript of the record from the Court below 
shall be a part of such costs, and be taxable in that Court 
as costs in the case. 

4. Neither of the foregoing sections shall apply to cases 
where the United States are a party; but in such cases 
no costs shall be allowed in this Court for or against the 
United States. 

5. In all cases of the dismissal of any suit in this Court, 
it shall be the duty of the clerk to issue a mandate, or other 
proper process, in the nature of a procedendo^ to the Court 
below, for the purpose of informing such Court of the 
proceedings in this Court, so that further proceedings may 
be had in such Court as to law and justice may appertain. 

6. When costs are allowed in this Court, it shall be 
the duty of the clerk to' insert the amount thereof in the 
body of the mandate, or other proper process, sent to the 
court below, and annex to the same the bill of items taxed 
in detail. 

7. In pursuance of the Act of March 3, 1883, authorizing 
and empowering this Court to prepare a table of fees to 
be charged by the clerk of this Court, the following table is 
adopted : 
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For docketing a case and filing and indorsing the 
transcript of the record, five dollars. 

For entering an appearance, twenty-five cents. 

For entering a continuance, twenty-five cents. 

For filing a motion, order, or other paper, twenty-five 
cents. 

For entering any rule, or for making or copying any 
record or other paper, twenty cents per folio of each one 
hundred words. 

For transferring each case to a subsequent docket and 
indexing the same, one dollar. 

For entering a judgment or decree, one dollar. 

For every search of the records of the Court, one dollar. 

For a certificate and seal, two dollars. 

For receiving, keeping, and paying money in pursuance 
of any statute or order of Court, two per cent, on the 
amount so received, kept, and paid. 

For an admission to the bar and certificate under seal, 
ten dollars. 

For preparing the record or a transcript thereof for 
the printer, indexing the same, supervising the printing, 
and distributing the printed copies to the Justices, the 
reporter, the law library, and the parties or their counsel, 
fifteen cents per folio; but when the necessary printed 
copies of the record, as printed for the use of the lower 
court, shall be furnished, the fee for supervising shall be 
five cents per folio. 

For making a manuscript copy of the record, when 
required under Rule 10, twenty cents per folio, but nothing 
in addition for supervising the printing. 

For .issuing a writ of error and accompanying papers, 
five dollars. 

For a mandate or other process, five dollars. 
For filing briefs, five dollars for each party appearing. 
For every printed copy of any opinion of the Court 
or any Justice thereof, certified under seal, two dollars. 
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25. 

OPINIONS OP THE COURT. 

1. All opinions delivered by the Court shall, immediately 
upon the delivery thereof, be handed to the clerk to be 
printed. And it shall be the duty of the clerk to cause 
the same to be forthwith printed, and to deliver a copy 
to the reporter as soon as the same shall be printed. 

2. The original opinions of the Court shall be filed with 
the clerk of this Court for preservation. 

3. Opinions printed under the supervision of the Jus- 
tices delivering the same need not be copied by the clerk 
into a book of records; but at the end of each term the 
clerk shall cause such printed opinions to be bound in a 
substantial maimer into one or more volumes, and when 
so bound they shall be deemed to have been recorded. 

26. 

CALL AND ORDER OP THE DOCKET. 

1. The Court, on the second day in each term, will com- 
mence calling the cases for argument in the order in which 
they stand on the docket, and proceed from day to day 
during the term in the same order (except as hereinafter 
provided) ; and if the parties, or either of them, shall be 
ready when the case is called, the same will be heard; 
and if neither party shall be ready to proceed in the 
argument, the case shall be continued to the next term of 
the Court unless some good and satisfactory reason to the 
contrary shall be shown to the Court. 

2. Ten cases only shall be considered as liable to be 
called on each day during the term. But on the coming 
in of the Court on each day the entire number of such 
ten cases will be called, with a view to. the disposition of 
such of them as are not to be argued. 

3. Criminal cases may be advanced by leave of the Court 
on motion of either party. 

4. Cases once adjudicated by this Court upon the 
merits, and again brought up by writ of error or appeal. 
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may be advanced by leave of the Court on motion of either 
party. 

5. Revenue and other cases in which the United States 
are concerned, which also involve or affect some matter 
of general public interest, or which may be entitled to 
precedence under the provisions of any Act of Congress, 
may also by leave of the Court be advanced on motion of 
the Attomey-Gteneral. 

6. All motions to advance cases must be printed, and 
must contain a brief statement of the matter involved, with 
the reasons for the application. 

7. No other case will be taken up out of the order on 
the docket, or be set down for any particular day, except 
under special and peculiar circumstances to be shown to 
the Court. 

8. Two or more cases, involving the same question, may, 
by the leave of the Court, be heard together, but they must 
be argued as one case. 

9. If, after a case has been passed, the parties shall 
desire to have it heard, they may file with the clerk their 
joint request to that effect, and the case shall then be by 
him reinstated for call ten cases after that under argument, 
or next to be called at the end of the day the request is 
filed. If the parties will not unite in such a request, either 
may move to take up the case, and it shall then be assigned 
to such place upon the docket as the Court may direct. 

10. No stipulation to pass a case will be recognized 
as binding upon the Court. A case can only be so passed 
upon application made and leave granted in open Court. 

27. 

ADJOURNMENT. 

The Court will, at every term, announce on what day 
it will adjourn at least ten days before the time which 
shall be fixed upon, and the Court will take up no case 
for argument, nor receive any case uiH>n printed briefs, 
within three days next before the day fixed upon for ad- 
journment. 
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28. 

DISMISSING CASES IN VACATION. 

Whenever the plaintiff and defendant in a writ of error 
pending in this Court, or the appellant and appellee in 
an appeal, shall in vacation, by their attorneys of record, 
sign and file with the clerk an agreement in writing direct- 
ing the case to be dismissed, and specifying the terms on 
which it is to be dismissed as to costs, and shall pay to 
the clerk any fees that may be due to him, it shall be the 
duty of the clerk to enter the case dismissed, and to give 
to either party requesting it a copy of the agreement filed; 
but no mandate or other process shall issue without an 
order of the Court. 

29. 

SUPERSEDEAS. 

Supersedeas bonds in the District Courts and Circuit 
Courts of Appeals must be taken, with good and sufficient 
security, that the plaintiff in error or appellant shall 
prosecute his writ or appeal to effect, and answer all 
damages and costs if he fail to make his plea good. Such 
indemnity, where the judgment or decree is for the recovery 
of money not otherwise secured, must be for the whole 
amount of the judgment or decree, including just damages, 
for delay, and costs and interest on the appeal; but in all 
suits where the property in controversy necessarily follows 
the event of the suit, as in real actions, replevin, and in 
suits on mortgages, or where the property is in the 
custody of the marshal under admiralty process, as in 
case of capture or seizure, or where the proceeds thereof, 
or a bond for the value thereof, is in the custody or 
control of the Court, indemnity in all such cases is only 
required in an amount sufficient to secure the sum recovered 
for the use and detention of the property, and the costs 
of the suit, and just damages for delay, and costs and 
interest on the appeal. 
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30. 

REHEARING. 

A petition for rehearing after judgment can be pre- 
sented only at the term at which judgment is entered, 
unless by special leave granted during the term; and must 
be printed and briefly and distinctly state its grounds, and 
be supported by certificate of counsel; and will not be 
granted, or permitted to be argued, unless a justice who 
concurred in the judgment desires it, and a majority of 
the Court so determines. 

31. 

FORM OP PRINTED RECORDS AND BRIEFS. 

All records, arguments, and briefs, printed for the use 
of the Court, must be in such form and size that they can 
be conveniently bound together, so as to make an ordinary 
octavo volume; and, as well as all quotations contained 
therein, and the covers thereof, must be printed in clear 
type (never smaller than small pica) and on unglazed 
paper. 

32. 

WRITS OP ERROR AND APPEALS IN CASES INVOLVING JURISDIC- 
TION OF LOWER COURT. 

Cases brought to this Court by writ of error or appeal, 

vhere the only question in issue is the question of the 

jurisdiction of the Court below, will be advanced on motion, 

and heard under the rules prescribed by Rule 6, in regard 

to motions to dismiss writs of error and appeals. 

33. 

MODELS, DIAGRAMS, AND EXHIBITS OF MATERIAL. 

1. Models, diagrams, and exhibits of material forming 
part of the evidence taken in the court below, in any case 
pending in this Court, on writ of error or appeal, shall be 
placed in the custody of the marshal of this Court at least 
one month before the case is heard or submitted. 
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2. All models, diagrams, and exhibits of material, placed 
in the custody of the marshal for the inspection of the 
Court on the hearing of a case, must be taken away by 
the parties within one month after the case is decided. 
When this is not done, it shall be the duty of the marshal 
to notify the counsel in the case, by mail or otherwise, 
of the requirements of this rule; and if the articles are 
not removed within a reasonable time after the notice is 
given, he shall destroy them, or make such other disposition 
of them as to him may seem best. 

34. 

CUSTODY OP PRISONERS ON HABEAS CORPUS. 

1. Pending an appeal from the final decision of any 
Court of Judge declining to grant the writ of habeas corpus^ 
the custody of the prisoner shall not be disturbed. 

2. Pending an appeal from the final decision of any 
Court or Judge discharging the writ after it has been 
issued, the prisoner shall be remanded to the custody from 
which he was taken by the writ, or shall, for good cause 
shown, be detained in custody of the Court or Judge, or 
be enlarged upon recognizance as hereinafter provided. 

3. Pending an appeal from the final decision of any 
Court or Judge discharging the prisoner, he shall be 
enlarged upon recognizance, with surety, for appearance 
to answer the judgment of the appellate court, except 
where, for special reasons, sureties ought not' to be required. 

35, 

ASSIGNMENT OF ERRORS. 

1. Where an appeal or a writ of error is taken from 
a District Court direct to this Court, under Section 238 
of the Act entitled **An Act to codify, revise, and amend 
the laws relating to the judiciary", approved March 3, 
1911, Chapter 231, the plaintiff in error or appellant shall 
file with the clerk of the court below, with his petition 
for the writ of error or appeal, an assignment of errors, 
which shall set out separately and particularly each error 
asserted and intended to be urged. No writ of error or 
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appeal shall be allowed until such assignment of errors 
shall have been filed. When the error alleged is to the 
admission or to the rejection of evidence, the assignment of 
errors shall quote the full substance of the evidence 
admitted or rejected. When the error alleged is to the 
charge of the Court, the assignment of errors shall set out 
the part referred to totidem verbis, whether it be in instruc- 
tions given or in instructions refused. Such assignment of 
errors shall form part of the transcript of the record, and 
be printed with it. When this is not done counsel will 
not be heard, except at the request of the Court; and 
errors not assigned according to this rule will be dis- 
regarded, but the Court, at its option, may notice a plain 
error not assigned. 

2. The plaintiff in error or appellant shall cause t^e 
record to be printed, according to the provisions of Sec- 
tions 2, 3, 4, 5, 6 and 9, of Rule 10. 

36. 

APPEALS AND WRITS OP ERROR FROM DISTRICT COURTS. 

1. An appeal or a writ of error from a District Court 
direct to this Court, in the cases provided for in Sections 238 
and 252 of the Act entitled, *'An Act to codify, revise, 
and amend the laws relating to the judiciary'', approved 
March 3, 1911, Chapter 231, may be allowed, in term time 
or in vacation by any Justice of this Court, or by any 
Circuit Judge assigned to the District Court, or by any 
District Judge within his district, and the proper security 
be taken and the citation signed by him, and he may also 
grant a supersedeas and stay of execution or of proceedings, 
pending such writ of error or appeal. 

2. Where such writ of error is allowed in the case of 
a conviction of an infamous crime, or in any other criminal 
case in which it will lie under Section 238, the District 
Court, or any Judge thereof, or any Justice of thi&JGourt, 
or any Circuit Judge assigned to the District Court, shall 
have power, after the citation is served, to admit the 
accused to bail in such amount as may be fixed. 
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37. 

CASES PROM CIRCUIT COURTS OF APPEALS. 

1. Where, under Section 239 of the Act entitled, '*An 
Act to codify, revise, and amend the laws relating to the 
judiciary", approved March 3, 1911, Chapter 231, a Circuit 
Court of Appeals shall certify to this Court a question or 
proposition of law, concerning which it desires the instruc- 
tion of this Court for its proper decision, the certificate 
shall contain a proper statement of the facts on which such 
question or proposition of law arises. 

2. If application is thereupon made to this Court that 
the whole record and cause may he sent up to it for its 
consideration, the party making such application shall, as 
a part thereof, furnish this Court with a certified copy of 
the whole of said record. 

3. Where an application is submitted to this Court for 
a writ of certiorari to review a decision of a Circuit Court 
of Appeals or any other Court, it shall be necessary for 
the petitioner to furnish as an exhibit to the petition a 
certified copy of the entire transcript of record of the case, 
including the proceedings in the Court to which the writ of 
certiorari is asked to be directed. The petition shall con- 
tain only a summary and short statement of the matter 
involved and the general reasons relied on for the allowance 
of the writ. A failure to comply with this provision will 
be deemed a sufficient reason for denying the petition. 
Thirty printed copies of such petition and of any brief 
deemed necessary shall be filed. Notice of the date of 
submission of the petition, together with a copy of the 
petition and brief, if any, in support of the same shall 
be served on the counsel for the respondent at least two 
weeks before such date in all cases except where the 
counsel to be notified resides west of the Rocky Mountains, 
in which cases the time shall be at least three weeks. The 
brief for the respondent, if any, shall be filed at least 
three days before the date fixed for the submission of the 
petition. Oral argument will not be permitted on such 
petitions, and no petition will be received within three 
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days next before the day fixed upon for the adjournment 
of the Court for the term. 

4. In any ease where the time for presenting a petition 
for certiorari is expressly limited by statute and where 
the Court has adjourned for the term, the petition may 
be presented during such adjournment and within the 
period prescribed, by filing it, together with the printed 
record and briefs, in the oflfice of the clerk, and such filing 
shall have the same effect as a presentation in open Court. 

38. 

INTEREST, COST, AND FEES. 

The provisions of Rules 23 and 24 of this Court, in 
regard to interest and costs and fees, shall apply to writs 
of error and appeals and reviews under the provisions of 
Sections 238, 239, 240 and 241 of the Act entitled, *^An 
Act to codify, revise, and amend the laws relating to the 
judiciary'', approved March 3, 1911, Chapter 231. 

39. 

MANDATES. 

Mandates shall issue as of course after the expiration 
of thirty days from the day the judgment or decree is 
entered, unless the time is enlarged by order of the Court, 
or of a justice thereof when the Court is not in session, 
but during the term. 

40. 

PRACTICE IN CASES FROM CIRCUIT COURTS OF APPEALS. 

The provisions of these rules relating to the practice 
on direct writs of error to and appeals from the District 
Courts shall also be deemed to relate to and cover the 
practice on writs of error to and appeals from the Circuit 
Court of Appeals. 



Digitized by 



Google 



Digitized by 



Google 



115 

RULES OF PRACTICE 

FOR THE COURTS OF EQUITY OF 
THE UNITED STATES 



PROMULGATED BY THE SUPREME COURT OF THE UNITED 
STATES, NOVEMBER 4, 1912. 



DISTRICT COURT ALWAYS OPEN FOR CERTAIN PURPOSES — ORDERS 
AT CHAMBERS. 

The District Courts, as Courts of Equity, shall be 
deemed always open for the purpose of filing any pleading, 
of issuing and returning mesne and final process, and of 
making and directing all interlocutory motions, orders, 
rules, and other proceedings preparatory to the hearing, 
upon their merits, of all causes pending therein. 

Any District Judge may, upon reasonable notice to the 
parties, make, direct, and award at chambers or in the 
clerk's oflfice, and in vacation as well as in term, all such 
process, commissions, orders, rules, and other proceedings, 
whenever the same are not grantable of course, according 
to the rules and practice of the Court. 

2. 

clerk's office always OPEN, EXCEPT, ETC. 

The clerk's office shall be open during business hours 
on all days, except Sundays and legal holidays, and the 
clerk shall be in attendance for the purpose of receiving 
and disposing of all motions, rules, orders, and other pro- 
ceedings which are grantable of course. 

3. 

BOOKS KEPT BY CLERK AND ENTRIES THEREtN. 

The clerk shall keep a book known as ** Equity Docket", 
in which he shall enter each suit, with a file number cor- 
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responding to the folio in the book. All papers and orders 
filed with the clerk in the suit, all process issued and returns 
made thereon, and all appearances shall be noted briefly 
and chronologically in this book on the folio assigned to 
the suit and shall be marked with its file number. 

The clerk shall also keep a book entitled ** Order Book", 
in which shall be entered at length, in the order of their 
making, all orders made or passed by him as of course 
and also all orders made or passed by the judge in chambers. 

He shall also keep an ** Equity Journal* ^ in which shall 
be entered all orders, decrees, and proceedings of the Court 
in equity causes in term time. 

Separate and suitable indices of the equity docket, 
order book, and equity journal shall be kept by the clerk, 
under the direction of Court. 



NOTICE OF ORDERS. 

Neither the noting of an order in the equity docket nor 
its entry in the order book shall of itself be deemed notice to 
the parties or their solicitors; and when an order is made 
without prior notice to, and in the absence of, a party, the 
clerk, unless otherwise directed by the Court or Judge, shall 
forthwith send a copy thereof, by mail, to such party or his 
solicitor and a note of such mailing shall be made in the 
equity docket, which shall be taken as sufficient proof of due 
notice of the order. 

5. 

MOTIONS GRANTABLE OP COURSE BY CLERK. 

All motions and applications in the clerk's office for the 
issuing of mesne process or final process to enforce and exe- 
cute decrees, for taking bills pro confesso, and for other pro- 
ceedings in the clerk's office which do not require any allow- 
ance or order of the Court or of a Judge shall be deemed 
motions and applications grantable of course by the clerk; 
but the same may be suspended, or altered, or rescinded by 
the judge upon special cause shown. 
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6. 

MOTION DAY. 

Each District Court shall establish regular times and 
places, not less than once each month, when motions requir- 
ing notice and hearing may be made and disposed of ; but 
the Judge may at any time and place, and on such notice, if 
any, as he may consider reasonable, make and direct all inter- 
locutory orders, rulings, and proceedings for the advance- 
ment, conduct, and hearing of causes. If the public interest 
permits, the senior Circuit Judge of the Circuit may dis- 
pense with the motion day during not to exceed two months 
in the year in any district. 



PROCESS, MESNE AND PINAL. 

The process of subpoena shall constitute the proper mesne 
process in all suits in equity, in the first instance, to require 
the defendant to appear and answer the bill; and unless 
otherwise provided in these rules or specially ordered by the 
court a writ of attachment and, if the defendant can not be 
found, a writ of sequestration or a writ of assistance to 
enforce a delivery of possession, as the case may require, 
shall be the proper process to issue for the purpose of com- 
pelling obedience to any interlocutory or final order or decree 
of the Court. 

8. 

ENFORCEMENT OF FINAL DECREES. 

Final process to execute any decree may, if the decree be 
solely for the payment of money, be by a writ of execution, 
in the form used in the District Court in suits at common 
law in actions of assumpsit. If the decree be for the per- 
formance of any specific act, as, for example, for the execu- 
tion of a conveyance of land or the delivering up of deeds 
or other documents, the decree shall in all cases prescribe the 
time within which the act shall be done, of which the defend- 
ant shall be bound, without further service, to take notice; 
and upon affidavit of the plaintiff, filed in the clerk's office, 
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that the same has not been complied with within the pre- 
scribed time, the clerk shall issue a writ of attachment 
against the delinquent party, from which, if attached thereon, 
he shall not be discharged, unless upon a full compliance 
with the decree and the payment of all costs, or upon a 
special order of the Court, or a Judge thereof, upon motion 
and affidavit, enlarging the time for the performance thereof. 
If the delinquent party can not be found, a writ of seques- 
tration shall issue against his estate, upon the return of non. 
est inventris, to compel obedience to the decree. If a manda- 
tory order, injunction, or decree for the specific performance 
of any act or contract be not complied with, the Court or a 
Judge, besides, or instead of, proceeding against the disobe- 
dient party for a contempt or by sequestration, may by order 
direct that the act required to be done be done, so far as 
practicable, by some other person appointed by the Court or 
Judge, at the cost of the disobedient, party, and the act, when 
so done, shall have like effect as if done by him. 



WRIT OP ASSISTANCE. 

When any decree or order is for the delivery of posses- 
sion, upon proof made by aflSdavit of a demand and refusal 
to obey the decree or order, the party prosecuting the same 
shall be entitled to a writ of assistance from the clerk of the 
Court. 

10. 

DECREE FOR DEFICIENCY IN FORECLOSURES, ETC. 

In suits for the foreclosure of mortgages, or the enforce- 
ment of other liens, a decree may be rendered for any balance 
that may be found due to the plaintiff over and above the 
proceeds of the sale or sales, and execution may issue for 
the collection of the same, as is provided in Rule 8 when the 
decree is solely for the payment of money. 

11. 

PROCESS IN BEHALF OF AND AGAINST PERSONS NOT PARTIES. 

Every person, not being a party in any cause, who has 
obtained an order, or in whose favor an order shall have been 
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made, may enforce obedience to such order by the same 
process as if he were a party ; and every person, not being a 
party, against whom obedience to any order of the Court 
may be enforced, shall be liable to the same process for en- 
forcing obedience to such orders as if he were a party. 

12. 

ISSUE OP SUBPCENA — TIME FOR ANSWER. 

Whenever a bill is filed, and not before, the clerk shall 
issue the process of subpoena thereon, as of course, upon the 
application of the plaintiff, which shall contain the names of 
the parties and be returnable into the clerk's oflSce 20 days 
from the issuing thereof. At the bottom of the subpoena 
shall be placed a memorandum, that the defendant is re- 
quired to file his answer or other defense in the clerk's 
office on or before the twentieth day after service, excluding 
the day thereof ; otherwise the bill may be taken pro confesso. 
Where there are more than one defendant, a writ of sub- 
poena may, at the election of the plaintiff, be sued out sepa- 
rately for each defendant, or a joint subpoena against all the 
defendants. 

13. 

MANNER OP SERVING SUBPCENA. 

The service of all subpoenas shall be by delivering a copy 
thereof to the defendant personally, or by leaving a copy 
thereof at the dwelling house or usual place of abode of each 
defendant, with some adult person who is a member of or 
resident in the family. 

14. 

ALIAS SUBPCENA. 

Whenever any subpoena shall be returned not executed as 
to any defendant, the plaintiff shall be entitled to other sub- 
poenas against such defendant until due service is made. 

15. 

PROCESS, BY WHOM SERVED. 

The service of all process, mesne and final, shall be by the 
marshal of the district, or his deputy, or by some other per- 
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son specially appointed by the Court or Jud^e for that pur- 
pose, and not otherwise. In the latter ease the person serv- 
ing the process shall make aflSdavit thereof. 

16. 

DEPENDANT TO ANSWER — ^DEFAULT — ^DECREE PRO CONPESSO. 

It shall be the duty of the defendant, unless the time 
shall be enlarged, for cause shown, by a judge of the court, 
to file his answer or other defense to the bill in the clerk's 
office within the time named in the subpoena as required by 
Rule 12. In default thereof the plaintiff may, at his election, 
take an order as of course that the bill be taken pro confesso, 
and thereupon the cause shall be proceeded in ex parte. 

17. 

DECREE PRO CONPESSO TO BE POLLOWED BY PINAL DECREE 

SETTING ASIDE DEPAULT. 

When the bill is taken pro confesso, the Court may pro- 
ceed to a final decree at any time after the expiration of 30 
days after the entry of the order pro confesso, and such 
decree shall be deemed absolute, unless the Court shall at 
the same term set aside the same, or enlarge the time for 
filing the answer, upon cause shown upon motion and affi- 
davit. No such motion shall be granted, unless upon the 
payment of the costs of the plaintiff up to that time, or such 
part thereof as the Court shall deem reasonable, and unless 
the defendant shall undertake to file his answer within such 
time as the court shall direct and submit to such other terms 
as the Court shall direct for the purpose of speeding the 
cause. 

18. 

PLEADINGS — TECHNICAL PORMS ABROGATED. 

Unless otherwise prescribed by statute or these rules, the 
technical forms of pleadings in equity are abolished. 

19. 

AMENDMENTS GENERALLY. 

The court may at any time, in furtherance of justice, 
upon such terms as may be just, permit any process, pro- 
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ceeding, pleading, or record to be amended, or material sup- 
plemental matter to be set forth in an amended or supple- 
mental pleading. The Court at every stage of the proceed- 
ing must disregard any error or defect in the proceeding 
which does not affect the substantial rights of the parties. 

20. 

FURTHER AND PARTICULAR STATEMENT IN PLEADING MAY BE 

REQUIRED. 

A further and better statement of the nature of the claim 
or defense, or further and better particulars of any matter 
stated in any pleading, may in any case be ordered upon 
such terms as to costs and otherwise as may be just. 

21. 

SCANDAL AND IMPERTINENCE. 

The right to except to bills, answers, and other proceed- 
ings for scandal or impertinence shall not obtain, but the 
Court may, upon motion or its own intiative, order any 
redundant, impertinent, or scandalous matter stricken out 
upon such terms as the Court shall think fit. 

22. 

ACTION AT LAW ERRONEOUSLY BEGUN AS SUIT IN EQUITY — 

TRANSFER. 

If at any time it appear that a suit commenced in equity 
should have been brought as an action on the law side of the 
Court, it shall be forthwith transferred to the law side and 
be there proceeded with, with only such alteration in the 
pleadings as shall be essential. 

23. 

MATTERS ORDINARILY DETERMINABLE AT LAW WHEN ARISING IN 
SUIT IN EQUITY TO BE DISPOSED OP THEREIN. 

If in a suit in equity a matter ordinarily determinable at 
law arises, such matter shall be determined in that suit 
according to the principles applicable, without sending the 
case or question to the law side of the Court. 
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24. 

SIGNATURE OP COUNSEL. 

Every bill or other pleading shall be signed individually 
by one or more solicitors of record, and such signatures shall 
be considered as a certificate by each solicitor that he has 
read the pleading so signed by him; that upon the instruc- 
tions laid before him regarding the case there is good ground 
for the same; that no scandalous matter is inserted in the 
pleading; and that it is not interposed for delay. 

25. 

BILL OP COMPLAINT — CONTENTS. 

Hereafter it shall be sufficient that a bill in equity shall 
contain, in addition to the usual caption : 

First, the full name, when known, of each plaintiff and 
defendant, and the citizenship and residence of each party. 
If any party be under any disability that fact shall be stated. 

Second, a short and plain statement of the grounds upon 
which the Court's jurisdiction depends. 

Third, a short and simple statement of the ultimate facts 
upon which the plaintiff asks relief, omitting any mere state- 
ment of evidence. 

Fourth, if there are persons other than those named as 
defendants who appear to be proper parties, the bill should 
state why they are not made parties — as that they are not 
within the jurisdiction of the Court or can not be made 
parties without ousting the jurisdiction. 

Fifth, a statement of and prayer for any special relief 
pending the suit or on final hearing, which may be stated and 
sought in alternative forms. If special relief pending the 
suit be desired the bill should be verified by the oath of the 
plaintiff or some one having knowledge of the facts upon 
which such relief is asked. 

26. 

JOINDER OP CAUSES OP ACTION. 

The plaintiff may join in one bill as many causes of 
action, cognizable in equity, as he may have against the 
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defendant. But when there are more than one plaintiff, the 
causes of action joined must be joint, and if there be more 
than one defendant the liability must be one asserted against 
all of the material defendants, or sufficient grounds must 
appear for uniting the causes of action in order to promote 
the convenient administration of justice. If it appear that 
any such causes of action can not be conveniently disposed of 
together, the Court may order separate trials. 

27. 

stockholder's bill. 

Every bill brought by one or more stockholders m a cor- 
poration against the corporation and other parties, founded 
on rights which may properly be asserted by the corpora- 
tion, must be verified by oath, and must contain an allega- 
tion that the plaintiff was a shareholder at the time of the 
transaction of which he complains, or that his share had 
devolved on him since by operation of law, and that the suit 
is not a collusive one to confer on a Court of the United 
States jurisdiction of a ease of which it would not other- 
wise have cognizance. It must also set forth with particu- 
larity the efforts of the plaintiff to secure such action as he 
desires on the part of the managing directors or trustees and, 
if necessary, of the shareholders, and the causes of his failure 
to obtain such action or the reasons for not making such 
effort. 

28. 

AMENDMENT OF BttiL AS OF COURSE. 

The plaintiff may, as of course, amend his bill before the 
defendant has responded thereto, but if such amendment be 
filed after any copy has issued from the clerk's office, the 
plaintiff at his own cost shall furnish to the solicitor of 
record of each opposing party a copy of the bill as amended, 
unless otherwise ordered by the Court or Judge. 

After pleading filed by any defendant, plaintiff may 
amend only by consent of the defendant or leave of the 
Court or Judge. 
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29. 

DEFENSES — HOW PRESENTED. 

Demurrers and pleas are abolished. Every defense in 
point of law arising upon the face of the bill, whether for 
misjoinder, non- joinder, or insufficiency of fact to constitute 
a valid cause of action in equity, which might heretofore 
have been made by demurrer or plea, shall be made by- 
motion to dismiss or in the answer; and every such point of 
law going to the whole or a material part of the cause or 
causes of action stated in the bill may be called up and dis- 
posed of before final hearing at the discretion of the Court. 
Every defense heretofore presentable by plea in bar or abate- 
ment shall be made in the answer and may be separately- 
heard and disposed of before the trial of the principal ease 
in the discretion of the court. If the defendant move to 
dismiss the bill or any part thereof, the motion may be set 
down for hearing by either party upon five days' notice, and, 
if it be denied, answer shall be filed within five days there- 
after or a decree pro confesso entered. 

30. 

ANSWER — CONTENTS — COUNTERCLAIM . 

The defendant in his answer shall in short and simple 
terms set out his defense to each claim asserted by the bill, 
omitting any mere statement of evidence and avoiding any 
general denial of the averments of the bill, but specifically 
admitting or denying or explaining the facts upon which 
the plaintiff relies, unless the defendant is without knowl- 
edge, in which case he shall so state, such statement operating 
as a denial. Averments other than of value or amount of 
damage, if not denied, shall be deemed confessed, except as 
against an infant, lunatic, or other person noii compos and 
not under guardianship, but the answer may be amended, by 
leave of the court or judge, upon reasonable notice, so as to 
put any averment in issue, when justice requires it. The 
answer may state as many defenses, in the alternative, 
regardless of consistency, as the defendant deems essential 
to his defense. 
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The answer must state in short and simple form any 
counterclaim arising out of the transaction which is the 
subject matter of the suit, and may, without cross bill, set 
out any set-off or counterclaim against the plaintiff which 
might be the subject of an independent suit in equity against 
him, and such set-off or counterclaim so set up shall have the 
same effect as a cross suit, so as to enable the court to pro- 
nounce a final judgment in the same suit both on the original 
and cross claims. 

31. 

REPLY — WHEN REQUIRED — WHEN CAUSE AT ISSUE. 

Unless the answer assert a set-off or counterclaim, no 
reply shall be required without special order of the court or 
judge, but the cause shall be deemed at issue upon the filing 
of the answer, and any new or affirmative matter therein 
shall be deemed to be denied by the plaintiff. If the answer 
include a set-off or counterclaim the party against whom it is 
asserted shall reply within 10 days after the filing of the 
answer, unless a longer time be allowed by the Court or 
Judge. If the counterclaim is one which affects the rights 
of other defendants they or their solicitors shall be served 
with a copy of the same within 10 days from the filing 
thereof, and 10 days shall be accorded to such defendants for 
filing a reply. In default of a reply, a decree pro confesso 
on the counterclaim may be entered as in default of an 
answer to the bill. 

32. 

ANSWER TO AMENDED BILL. 

In every case where an amendment to the bill shall be 
made after answer filed, the defendant shall put in a new or 
supplemental answer within 10 days after that on which the 
amendment or amended bill is filed, unless the time is 
enlarged or it is otherwise ordered by a Judge of the Court ; 
and upon a default, the like proceedings may be had as upon 
an omission to put in an answer. 
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33. 

TESTING SUFFICIENCY OF DEFENSE. 

Exceptions for insufficiency of an answer are abolished. 
But if an answer set up an affirmative defense, set-off, or 
counterclaim, the plaintiff may, upon five days' notice, or 
such further time as the court may allow, test the sufficiency 
of the same by motion to strike out. If found insufficient 
but amendable the court may allow an amendment upon 
terms, or strike out the matter. 

34. 

SUPPLEMENTAL PLEADING. 

Upon application of either party the Court or Jud^e may, 
upon reasonable notice and such terms as are just, permit 
him to file and serve a supplemental pleading, alleging mate- 
rial facts occurring after his former pleading, or of which he 
was ignorant when it was made, including the judgment or 
decree of a competent Court rendered after the commence- 
ment of the suit determining the matters in controversy or 
a part thereof. 

35. 

BILLS OF REVIVOR AND SUPPLEMENTAL BILLS — FORM. 

It shall not be necessary in any bill of revivor or supple- 
mental bill to set forth any of the statements in the original 
suit, unless the special circumstances of the case may re- 
quire it. 

36. 

OFFICERS BEFORE WHOM PLEADINGS VERIFIED. 

Every pleading which is required to be sworn to by stat- 
ute, or these rules, may be verified before any Justice or 
Judge of any Court of the United States, or of any State or 
Territory, or of the District of Columbia, or any clerk of any 
Court of the United States, or of any Territory, or of the 
District of Columbia, or any notary public. 
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37. 

PARTIES GENERALLY — ^INTERVENTION. 

Every action shall be prosecuted in the name of the real 
party in interest, but an executor, administrator, guardian, 
trustee of an express trust, a party with whom or in whose 
name a contract has been made for the benefit of another, or 
a party expressly authorized by statute, may sue in his own 
name without joining with him the party for whose benefit 
the action is brought. All persons having an interest in the 
subject of the action and in obtaining the relief demanded 
may join as plaintiffs, and any person may be made a 
defendant who has or claims an interest adverse to the plain- 
tiff. Any person may at any time be made a party if his 
presence is necessary or proper to a complete determination 
of the cause. Persons having a united interest must be 
joined on the same side as plaintiffs or defendants, but when 
anyone refuses to join he may for such reason be made a 
defendant. 

Anyone claiming an interest in the litigation may at any 
time be permitted to assert his right by intervention, but the 
intervention shall be in subordination to, and in recognition 
of, the propriety of the main proceeding. 

38. 

REPRESENTATIVES OP CLASS. 

When the question is one of common or general interest 
to many persons constituting a class so numerous as to make 
it impracticable to bring them all before the Court, one or 
more may sue or defend for the whole. 

39. 

ABSENCE OP PERSONS WHO WOULD BE PROPER PARTIES. 

In all cases where it shall appear to the court that per- 
sons, who might otherwise be deemed proper parties to the 
suit, can not be made parties by reason of their being out 
of the jurisdiction of the Court, or incapable otherwise of 
being made parties, or because their joinder would oust the 
jurisdiction of the Court as to the parties before the Court, 
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the Court may, in its discretion, proceed in the cause with- 
out making such persons parties; and in such cases the 
decree shall be without prejudice to the rights of the absent 
parties. 

40. 

NOMINAL PARTIES. 

Where no account, payment, conveyance, or other direct 
relief is sought against a party to a suit, not being an infant, 
the party, upon service of the subpoena upon him, need not 
appear and answer the bill unless the, plaintiff specially 
requires him to do so by the prayer ; but he may appear and 
answer at his option ; and if he does not appear and answer 
he shall be bound by all the proceedings in the cause. If 
the plaintiff shall require him to appear and answer he shall 
be entitled to the costs of all the proceedings against him 
unless the Court shall otherwise direct. 

41. 

SUIT TO EXECUTE TRUSTS OF WILL — HEIR AS PARTY. 

In suits to execute the trusts of a will it shall not be 
necessary to make the heir at law a party; but the plaintiff 
shall be at liberty to make the heir at law a party where he 
desires to have the will established against him. 

42. 

JOINT AND SEVERAL DEMANDS. 

In all cases in which the plaintiff has a joint and several 
demand against several persons, either as principals or 
sureties, it shall not be necessary to bring before the Court 
as parties to a suit concerning such demand all the persons 
liable thereto; but the plaintiff may proceed against one or 
more of the persons severally liable. 

43. 

DEFECT OF PARTIES — RESISTING OBJECTION. 

Where the defendant shall by his answer suggest that the 
bill of complaint is defective for want of parties, the plaintiff 
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may, within 14 days after answer filed, set down the cause 
for argument as a motion upon that objection only; and 
where the plaintiff shall not so set down his cause, but shall 
proceed therewith to a hearing, notwithstanding an objection 
for want of parties taken by the answer, he shall not at the 
hearing of the cause, if the defendant's objection shall then 
be allowed, be entitled as of course to an order to amend his 
bill by adding parties; but the court shall be at liberty to 
dismiss the bill or to allow an amendment on such terms as 
justice may require. 

44. 

DEFECT OF PARTIES — TARDY OBJECTION. 

If a defendant shall, at the hearing of a cause, object that 
a suit is defective for want of parties, not having by motion 
or answer taken the objection and therein specified by name 
or description the parties to whom the objection applies, the 
court shall be at liberty to make a decree saving the rights 
of the absent parties. 

45. 

DEATH OF PARTY — REVIVOR. 

In the event of the death of either party the Court may, 
in a proper case, upon motion, order the suit to be revived 
by the substitution of the proper parties. If the successors 
or representatives of the deceased party fail to make such 
application within a reasonable time, then any other party 
may, on motion, apply for such relief, and the Court, upon 
any such motion, may make the necessary orders for notice 
to the parties to be substituted and for the filing of such 
pleadings or amendments as may be necessary. 

46. 

TRIAL — TESTIMONY USUALLY TAKEN IN OPEN COURT — RULINGS 
ON OBJECTIONS TO EVIDENCE. 

In all trials in equity the testimony of witnesses shall be 
taken orally in open Court, except as otherwise provided by 
statute or these rules. The Court shall pass upon the admis- 
sibility of all evidence offered as in actions at law. When 
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evidence is offered and excluded, and the party against whom 
the ruling is made excepts thereto at the time, the Court shall 
take and report so much thereof, or make such a stateinent 
respecting it, as will clearly show the character of the evi- 
dence, the form in which it was offered, the objection made, 
the ruling, and the exception. If the Appellate Court shall 
be of opinion that the evidence should have been admitted, 
it shall not reverse the decree unless it be clearly of opinion 
that material prejudice will result from an affirmance, in 
which event it shall direct such further steps as justice may 
require. 

47. 

DEPOSITIONS — TO BE TAKEN IN EXCEPTIONAL INSTANCES. 

The Court, upon application of either party, when 
allowed by statute, or for good and exceptional cause for 
departing from the general rule, to be shown by affidavit, 
may permit the deposition of named witnesses, to be used 
before the Court or upon a reference to a Master, to be taken 
before an examiner or other named officer, upon the notice 
and terms specified in the order. All depositions taken 
under a statute, or under any such order of the Court, shall 
be taken and filed as follows, unless otherwise ordered by 
the Court or Judge for good cause shown: Those of the 
plaintiff within 60 days from the time the cause is at issue ; 
those of the defendant within 30 days from the expiration 
of the time for the filing of plaintiff's depositions; and 
rebutting depositions by either party within 20 days after 
the time for taking original depositions expires. 

48. 

TESTIMONY OP EXPERT WITNESSES IN PATENT AND TRADE-MARK 

OASES. 

In a case involving the validity or scope of a patent or 
trade-mark, the District Court may, upon petition, order that 
the testimony in chief of expert witnesses, whose testimony 
is directed to matters of opinion, be set forth in affidavits 
and filed as follows: Those of the plaintiff within 40 days 
after the cause is at issue; those of the defendant within 
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20 days after plaintiflP's time has expired; and rebutting 
affidavits within 15 days after the expiration of the time for 
filing original affidavits. Should the opposite party desire 
the production of any affiant for cross-examination, the Court 
or Judge shall, on motion, direct that said cross-examination 
and any re-examination take place before the Court upon 
the trial; and unless the affiant is produced and submits to 
cross-examination in compliance with such direction, his affi- 
davit shall not be used as evidence in the cause. 

49. 

EVTOENCE TAKEN BEFORE EXAMINERS, ETC. 

All evidence offered before an examiner or like officer, 
together with any objections, shall be saved and returned 
into the Court. Depositions, whether upon oral examination 
before an examiner or like officer or otherwise, shall be 
taken upon questions and answers reduced to writing or in 
the form of narrative, and the witness shall be subject to 
cross-examination and re-examination. 

50. 

STENOGRAPHER — ^APPOINTMENT — ^PEES. 

When deemed necessary by the Court or officer taking 
testimony, a stenographer may be appointed who shall take 
down testimony in shorthand and, if required, transcribe the 
same. His fee shall be fixed by the Court and taxed ulti- 
mately as costs. The expense of taking a deposition, or the 
cost of a transcript, shall be advanced by the party calling 
the witness or ordering the transcript. 

51. 

EVIDENCE TAKEN BEFORE EXAMINERS, ETC. 

Objections to the evidence, before an examiner or like 
officer, shall be in short form, stating the grounds of objec- 
tion relied upon, but no transcript filed by such officer shall 
include argument or debate. The testimony of each witness, 
after being reduced to writing, shall be read over to or by 
him, and shall be signed by him in the presence of the 
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officer; provided, that if the witness shall refuse to sign his 
deposition so taken, the officer shall sign the same, stating 
upon the record the reasons, if any, assigned by the witness 
for such refusal. Objection to any question or questions 
shall be noted by the officer upon the deposition, but he 
shall not have power to decide on the competency or mate- 
riality or relevancy of the questions. The Court shall have 
power, and it shall be its duty, to deal with the costs of 
incompetent and immaterial or irrelevant depositions, or 
parts of them, as may be just. 

52. 

ATTENDANCE OF WITNESSES BEFORE COMMISSIONER, MASTER, OR 

EXAMINER. 

Witnesses who live within the district, and whose testi- 
mony may be taken out of Court by these rules, may be 
summoned to appear before a commissioner appointed to 
take testimony, or before a master or examiner appointed 
in any cause by subpoena in the usual form, which may be 
issued by the clerk in blank and filled up by the party pray- 
ing the same, or by the commissioner, master, or examiner, 
requiring the attendance of the witnesses at the time and 
place specified, who shall be allowed for attendance the same 
compensation as for attendance in Court, and if any wit- 
ness shall refuse to appear or give evidence it shall be 
deemed a contempt of the Court, which being certified to the 
clerk's office by the commissioner, master, or examiner, an 
attachment may issue thereupon by order of the Court or 
of any Judge thereof, in the same manner as if the contempt 
were for not attending, or for refusing to give testimony in, 
the Court. 

In case of refusal of witnesses to attend or be sworn or 
to answer any question put by the commissioner, master, or 
examiner, or by counsel or solicitor the same practice shall 
be adopted as is now practiced with respect to witnesses to 
be produced on examination before an examiner of said 
Court on written interrogatories. 
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53. 

NOTICE OP TAKING TESTIMONY BHPORB EXAMINER, ETC. 

Notice shall be ^ven by the respective counsel or parties 
to the opposite counsel or parties of the time and place of 
examination before an examiner or like officer for such reas- 
onable time as the Court or officer may fix by order in each 
case. 

54. 

DEPOSITIONS UNDER REVISED STATUTES, SECTIONS 863, 865, 866, 
867 — CROSS-EXAMINATION. 

After a cause is at issue depositions may be taken as 
provided by Sections 863, 865, 866 and 867, Revised Statutes. 
But if in any case no notice has been given the opposite 
party of the time and place of taking the deposition, he shall, 
upon application and notice, be entitled to have the witness 
examined orally before the Court, or to a cross-examination 
before an examiner or like officer, or a new deposition taken 
with notice, as the Court or Judge under all the circum- 
stances shall order. 

55. 

DEPOSITION DEEMED PUBLISHED WHEN PILED. 

Upon the filing of any deposition or affidavit taken under 
these rules or any statute, it shall be deemed published unless 
otherwise ordered by the Court. 

56. 

ON EXPIRATION OP TIME FOR DEPOSITIONS, CASE GOES ON TRIAL 

CALENDAR. 

After the time has elapsed for taking and filing depo- 
sitions under these rules, the case shall be placed on the trial 
calendar. Thereafter no further testimony by deposition 
shall be taken except for some strong reason shown by affi- 
davit. In every such application the reason why the testi- 
mony of the witness can not be had orally on the trial, and 
why his deposition has not been before taken shall be set 
forth, together with the testimony which it is expected the 
witness will give. 
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57. 

OOKnKUANGES. 

After a cause shall be placed on the trial calendar it may 
be passed over to another day of the same term by consent 
of counsel or order of the Court, but diall not be continued 
beyond the term save in exceptional cases by order of the 
Court upon good cause shown by affidavit and upon sudi 
terms as the Court diall in its discretion impose. Continu- 
ances beyond the term by consent of the parties shall be 
allowed <m ccmdition only that a stipulation be signed by 
counsel for all the parties and that all costs incurred there- 
tofore be paid. Thereupon an order shall be entered drop- 
ping the case from the trial calendar, subject to reinstate- 
ment within one year upon application to the Court by either 
party, in which event it shall be heard at the earliest con- 
venient day. If not so reinstated within the year, the suit 
shall be dismissed without prejudice to a new (me. 

58. 

DISCOVERT — ^INTEBBOGATORIBS — ^INSPECnON AND PB<H)UCnON OP 
DOCUMENTS — ^ADMISSION OF EXECUTION OR GENUINENESS. 

The plaintiff at any time after filing the bill and not later 
than 21 days after the joinder of issue, and the defendant 
at any time after filing his answer and not later than 21 days 
after the joinder of issue, and either party at any time there- 
after by leave of the Court or Judge, may file interrogatories 
in writing for the discovery by the opposite party or parties 
of facts and documents material to the support or defense 
of the cause, with a note at the foot thereof stating which of 
the interrogatories each of the parties is required to answer. 
But no party shall file more than one set of interrogatories 
to the same party without leave of the Court or Judge. 

If any party to the cause is a public or private corpora- 
tion, any opposite party may apply to the court or judge 
for an order allowing him to file interrogatories to be 
answered by any officer of the corporation, and an order 
may be made accordingly for the examination of such officer 
as may appear to be proper upon such interrogatories as the 
court or judge shall think fit. 
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Copies shall be filed for the use of the interrogated party 
and shall be sent by the clerk to the respective solicitors of 
record, or to the last known address of the opposite party if 
there be no record solicitor. 

Interrogatories shall be answered and the answers filed in 
the clerk's office within 15 days after they have been served, 
unless the time be enlarged by the court or judge. Each 
interrogatory shall be answered separately and fully and the 
answers shall be in writing, under oath, and signed by the 
party or corporate officer interrogated. Within 10 days after 
the service of interrogatories, objections to them, or any of 
them, may be presented to the court or judge, with proof 
of notice of the purpose so to do, and answers shall be 
deferred until the objections are determined, which shall be 
at as early a time as is practicable. In so far as the objec- 
tions are sustained, answers shall not be required. 

The Court or Judge, upon motion and reasonable notice, 
may make all such orders as may be appropriate to enforce 
answers to interrogatories or to effect the inspection or pro- 
duction of documents in the possession of either party and 
containing evidence material to the cause of action or de- 
fence of his adversary. Any party failing or refusing to 
comply with such an order shall be liable to attachment, 
and shall also be liable, if a plaintiff, to have his bill dis- 
missed, and, if a defendant, to have his answer stricken out 
and be placed in the same situation as if he had failed to 
answer. 

By a demand served 10 days before the trial, either party 
may call on the other to admit in writing the execution or 
genuineness of any document, letter, or other writing, saving 
all just exceptions ; and if such admission be not made within 
five days after such service, the costs of proving the docu- 
ment, letter, or writing shall be paid by the party refusing 
or neglecting to make such admission, unless at the trial the 
Court shall find that the refusal or neglect was reasonable. 

59. 

REFERENCE TO MASTER — EXCEPTIONAL, NOT USUAL. 

Save in matters of account, a reference to a master shall 
be the exception, not the rule, and shall be made only upon 
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a showing that some exceptional condition requires it. When 
such a reference is made, the party at whose instance or for 
whose benefit it is made shall cause the order of reference 
to be presented to the master for a hearing within 20 days 
succeeding the time when the reference was made, unless a 
longer time be specially granted by the Court or Judge; 
if he shall omit to do so, the adverse party shall be at 
liberty forthwith to cause proceedings to be had before the 
master, at the costs of the party procuring the reference. 

60. 

PBOGEEDINGS BEFORE MASTER. 

Upon every such reference, it shall be the duty of the 
master, as soon as he reasonably can after the same is 
brought before him, to assign a time and place for pro- 
ceedings in the same, and to give due notice thereof to each 
of the parties, or their solicitors; and if either party shall 
fail to appear at the time and place appointed, the master 
shall be at liberty to proceed ex parte, or, in his discretion, 
to adjourn the examination and proceedings to a future day, 
giving notice to the absent party or his solicitor of such ad- 
journment; and it shall be the duty of the master to pro- 
ceed with all reasonable diligence in every such reference, 
and with the least practicable delay, and either party shall 
be at liberty to apply to the Court, or a Judge thereof, for 
an order to the master to speed the proceedings and to make 
his report, and to certify to the Court or Judge the reason 
for any delay. 

61. 

master's REPORT — DOCUMENTS IDENTIFIED BUT NOT SET FORTH. 

In the reports made by the master to the Court, no part 
of any state of facts, account, charge, affidavit, deposition, 
examination, or answer brought in or used before him shall 
be stated or recited. But such state of facts, account, charge, 
affidavit, deposition, examination, or answer shall be identi- 
fied and referred to, so as to inform the Court what state 
of facts, account, charge, affidavit, deposition, examination, 
or answer were so brought in or used. 
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62. 

POWHEtS OP MASTER. 

The master shall regtilate all the proceedings in every 
hearing before him, upon every preference ; and he shall have 
full authority to examine the parties in the cause, upon oath, 
touching all matters contained in the reference; and also 
to require the production of all books, papers, writings, 
vouchers, and other documents applicable thereto; and also 
to examine on oath, viva voce, all witnesses produced by the 
parties before him, or by deposition, according to the acts 
of Congress, or otherwise, as here provided; and also to 
direct the mode in which the matters requiring evidence 
shall be proved before him; and generally to do all other 
acts, and direct all other inquires and proceedings in the 
matters before him, which he may deem necessary and 
proper to the justice and merits thereof and the rights of 
the parties. 

63. 

FORM OP ACCOUNTS BEFORE MASTER. 

All parties accounting before a master shall bring in their 
respective accounts in the form of debtor and creditor; 
and any of the other parties who shall not be satisfied 
with the account so brought in shall be at liberty to examine 
the accounting party viva voce, or upon interrogatories, 
as the master shall direct. 

64. 

FORMER DEPOSITIONS, ETC., MAY BE USED BEFORE MASTER. 

All affidavits, depositions, and documents which have 
been previously made, read, or used in the Court upon any 
proceeding in any cause or matter may be used before the 
master. 

65. 

CLAIMANTS REFORE MASTER EXAMINABLE BY HIM. 

The master shall be at liberty to examine any creditor 
or other i)erson coming in to claim before him, either upon 
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written interrogatories or viva voce, or in both modes, as 
the nature of the ease may appear to him to require. The 
evidence upon such examinations shall be taken down by 
the master, or by some other person by his order and in his 
presence, if either party requires it, in order that the same 
may be used by the Court if necessary. 

66. 

RETURN OP master's REPORT — ^EXCEPTIONS — HEARING. 

The master, as soon as his report is ready, shall return 
the same into the clerk's office, and the day of the return 
shall be entered by the clerk in the equity docket. The 
parties shall have 20 days from the time of the filing of 
the report to file exceptions thereto, and if no exceptions 
are within that period filed by either party, the report 
shall stand confirmed. If exceptions are filed, they shall 
stand for hearing before the Court, if then in session, or, 
if not, at the next sitting held thereafter, by adjournment 
or otherwise. 

67. 

COSTS ON EXCEPTIONS TO MASTER'S REPORT. 

In order to prevent exceptions to reports from being 
filed for frivolous causes, or for mere delay, the party 
whose exceptions are overruled shall, for every exception 
overruled, pay $5 costs to the other party, and for every 
exception allowed shall be entitled to the same costs. 

68. 

APPOINTMENT AND COMPENSATION OP MASTERS. 

The District Courts may appoint standing masters in 
chancery in their respective districts (a majority of all the 
Judges thereof concurring in the appointment), and they 
may also appoint a master pro hoc vice in any particular 
case. The compensation to be allowed to every master shall 
be fixed by the District Court, in its discretion, having 
regard to all the circumstances thereof, and the compen- 
sation shall be charged upon and borne by such of the 
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parties in the cause as the Court shall direct. The master 
shall not retain his report as security for his compensation; 
but when the compensation is allowed by the Court he shall 
be entitled to an attachment for the amount against the 
party who is ordered to pay the same, if, upon notice 
thereof, he does not pay it within the time prescribed by 
the Court. 

69. 

PETITION FOR REHEARING. 

Every petition for a rehearing shall contain the special 
matter or cause on which such rehearing is applied for, 
shall be signed by counsel, and the facts therein stated, 
if not apparent on the record, shall be verified by the oath 
of the party or by some other person. No rehearing shall 
be granted after the term at which the final decree of the 
Court shall have been entered and recorded, if an appeal 
lies to the Circuit Court of Appeals or the Supreme Court. 
But if no appeal lies, the petition may be admitted at any 
time before the end of the next term of the Court, in the 
discretion of the Court. 

70. 

SUITS BY OR AGAINST INCOMPETENTS. 

Guardians ad litem to defend a suit may be appointed by 
the Court, or by any Judge thereof, for infants or other 
persons who are under guardianship, or otherwise incapable 
of suing for themselves. All infants and other persons so 
incapable may sue by their guardians, if any, or by their 
prochein ami; subject, however, to such orders as the Court 
or Judge may direct for the protection of infants and other 
persons. 

71. 

FORM OP DECREE. 

In drawing up decrees and orders neither the bill nor 
answer nor other pleadings nor any part thereof nor the 
report of any master nor any other prior proceeding shall 
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be recited or stated in the decree or order, but the decree 
and order shall begin, in substance, as follows: ''This cause 
came on to be heard (or to be further heard, as the case 
may be) at this term and was argued by counsel, and 
thereupon, upcm consideration thereof, it was ordered, 
adjudged, and decreed as follows, viz.:" (Here insert the 
decree or order.) 

72. 

CORRECTION OF CLERICAL MISTAKES IN ORDERS AND DECREES. 

Clerical mistakes in decrees or decretal orders, or errors 
arising from any accidental slip or omission, may at any 
time before the close of the term at which final decree is 
rendered be corrected by order of the Court or a Judge 
thereof upon petition without the form or expense of a 
rehearing. 

73. 

PRELIMINARY INJUNCTIONS AND TEMPORARY RESTRAINING 

ORDERS. 

No preliminary injunction shall be granted without notice 
to the opposite party. Nor shall any temporary restraining 
order be granted without notice to the opposite party unless 
it shall clearly appear from specific facts, shown by aflS- 
davit or by the verified bill, that immediate and irrepar- 
able loss or damage will result to the applicant before 
the matter can be heard on notice. In case a temporary 
restraining order shall be granted without notice, in the 
contingency specified, the matter shall be made returnable 
at the earliest possible time, and in no event later than 
ten days from the date of the order, and shall take 
precedence of all matters except older matters of the same 
character. When the matter comes up for hearing the 
party who obtained the temporary restraining order shall 
proceed with his application for a preliminary injunction, 
and if he does not do so the Court shall dissolve his tem- 
porary restraining order. Upon two days' notice to the 
party obtaining such temporary restraining order the op- 
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posite party may appear and move the dissolution or modi- 
fication of the order, and in that event the Court or Judge 
shall proceed to hear and determine the motion as expedi- 
tiously as the ends of justice may require. Every temporary 
restraining order shall be forthwith filed in the clerk's 
office. 

74. 

INJUNCTION PENDING APPEAL. 

When an appeal from a final decree in an equity suit 
granting or dissolving an injunction is allowed by a justice 
or a judge who took part in the decision of the cause, he 
may, in his discretion, at the time of such allowance make 
an order suspending, modifying, or restoring the injunc- 
tion during the pendency of the appeal upon such terms as 
to bond or otherwise as he may consider proper for the 
security of the rights of the opposite party. 

75. 

RECORD ON APPEAL — REDUCTION AND PREPARATION. 

In case of appeal: 

(a) It shall be the duty of the appellant or his so- 
licitor to file with the clerk of the court from which the 
appeal is prosecuted, together with proof or acknowledg- 
ment of service of a copy on the appellee or his solicitor, 
a praecipe which shall indicate the portions of the record 
to be incorporated into the transcript on such appeal. 
Should the appellee or his solicitor desire additional por- 
tions of the record incorporated into the transcript, he shall 
file with the clerk of the court his praecipe also within 10 
days thereafter, unless the time shall be enlarged by the 
Court or a Judge thereof, indicating such additional por- 
tions of the record desired by him. 

(6) The evidence to be included in the record shall 
not be set forth in full, but shall be stated in simple and 
condensed form, all parts not essential to the decision of 
the questions presented by the appeal being omitted and 
the testimony of witnesses being stated only in narrative 
form, save that if either party desires it, and the Court or 
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Judge so directs, any part of the testimony shall be repro- 
duced in the exact words of the witness. The duty of so 
condensing and stating the evidence shall rest primarily on 
the appellant, who shall prepare his statement thereof and 
lodge the same in the clerk's office for the examination of 
the other parties at or before the time of filing his praecipe 
under paragraph (a) of this rule. He shall also notify 
the other parties or their solicitors of such lodgment and 
shall name a time and place when he will ask the Court 
or Judge to approve the statement, the time so named to be 
at least 10 days after such notice. At the expiration of 
the time named or such further time as the Court or 
Judge may allow, the statement, together with any objec- 
tions made or amendments proposed by any party, shall be 
presented to the Court or the Judge, and if the statement 
be true, complete, and properly prepared, it shall be ap- 
proved by the Court or Judge, and if it be not true, com- 
plete, or properly prepared, it shall be made so under the 
direction of the Court or Judge and shall then be approved. 
When approved it shall be filed in the clerk's office and be- 
come a part of the record for the purposes of the appeal. 

(c) If any difference arise between the parties con- 
cerning directions as to the general contents of the record 
to be prepared on the appeal, such difference shall be sub- 
mitted to the Court or Judge in conformity with the pro- 
visions of paragraph (6) of this rule and shall be covered 
by the directions which the Court or Judge may give on 
the subject. 

76. 

RECORD ON APPEAL — REDUCTION AND PREPARATION— COSTS 

CORRECTION OP OMMISSIONS. 

In preparing the transcript on an appeal especial care 
shall be taken to avoid the inclusion of more than one copy 
of the same paper and to exclude the formal and immaterial 
parts of all exhibits, documents, and other papers included 
therein; and for any infraction of this or any kindred rule 
the Appellate Court may withhold or impose costs as the 
circumstances of the case and the discouragement of like 
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infractioiis in the future may require. Costs for such an 
infraction may be imposed upon offending solicitors as well 
as parties. 

If in the transcript anything material to either party 
be omitted by accident or error, the Appellate Court, on a 
proper suggestion or its own motion, may direct that the 
omission be corrected by a supplemental transcript. 

77. 

RECORD ON APPEAL — ^AGREED STATEMENT. 

When the questions presented by an appeal can be de- 
termined by the Appellate Court without an examination of 
all the pleadings and evidence, the parties, with the ap- 
proval of the District Court or the Judge thereof, may 
prepare and sign a statement of the case showing how the 
questions arose and were decided in the District Court and 
setting forth so much only of the facts alleged and proved, 
or sought to be proved, as is essential to a decision of such 
questions by the Appellate Court. Such statement, when 
filed in the o&ee of the derk of the District Court, shall be 
treated as superseding, for the purposes of the appeal, all 
parts of the record other than the decree from which the 
appeal is taken, and, together with such decree, shall be 
copied and certified to the Appellate Court as the record 
on appeal. 

78. 

AFFIRMATION IN LIEU OP OATH. 

Whenever under these rules an oath is or may be re- 
quired to be taken, the party may, if conscientiously scrupu- 
lous of taking an oath, in lieu thereof make solemn afSrma- 
tion to the truth of the facts stated by him. 

79. 

ADDITIONAL RULES BY DISTRICT COURT. 

With the concurrence of a majority of the circuit judges 
for the circuit, the district courts may make any other and 
further rules and regulations for the practice, proceedings. 
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and process, mesne and final, in tbeir respective districts not 
inconsistent with llie roles hereby prescribed, and ttom time 
to time alter and amend the same. 

80. 

COMPUTATION OF TIME — SUNDAYS AND S0UDAY8. 

When the time prescribed by these roles for doing any 
act expires on a Sonday or legal holiday, soch time shall 
extend to and include the next succeeding day that is not a 
Sunday or legal holiday. 

81. 

THESE RULES EWTKUTIVE FEBRUARY 1, 1913 — OLD RULES 
ABROGATED. 

These rules shall be in force on and after February 1, 
1913, and shall govern all proceedings in cases then pend- 
ing or thereafter brought, save that where in any then pend- 
ing cause an order has been made or act done which can not 
be changed without doing substantial injustice the Court 
may give effect to such order or act to the extent necessary 
to avoid any such injustice. 

All rules heretofore prescribed by the Supreme Court, 
regulating the practice in suits in equity, shall be abro- 
gated when these rules take effect. 
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RULES IN ADMIRALTY 

SUPREME COURT OF THE UNITED 

S TATE S 

EULES OF PRACTICE FOR THE COURTS OF 
THE UNITED STATES 

In Admiralty and maritime jurisdiction, on the msta/nce side 
of the court, in pursua/nce of the act of the 23d of 
August, 1842, chapter 188 (5 Stat. p. 516). 



1. 
No mesn^ process shall issue from the district courts in any 
civil cause of admiralty and maritime jurisdiction until the 
libel, or libel of information, shall be filed in the clerk *s oflSce 
from which such process is to issue. All process shall be 
served by the marshal or by his deputy, or, where he or they 
are interested, by some discreet and disinterested person ap- 
pointed by the court. 

2. 

In suits in personam, the mesne process may be by a simple 
warrant of arrest of the person of the defendant, in the nature 
of a capias, or by a warrant of arrest of the person of the 
defendant, with a clause therein, that if he can not be found, 
to attach his goods and chattels to the amount sued for ; or if 
such property can not be found, to attach his credits and 
effects to the amount sued for in the hands of the garnishees 
named therein; or by a simple monition, in the nature of a 
summons to appear and answer to the suit, as the libellant 
shall, in his libel or information, pray for or elect. 

3. 

In all suits in personam, where a simple warrant of arrest 
issues and is executed, the marshal may take bail, with 
sufficient sureties, from the party arrested, by bond or stipula- 
tion, upon condition that he will appear in the suit and abide 
by all orders of the court, interlocutory or final, in the cause, 
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and pay the money awarded by the final decree rendered 
therein in the court to which the process is returnable, or in 
any appellate court. And upon such bond or stipulation 
summary process of execution may and shall be issued against 
the principal and sureties by the court to which such process 
is returnable, to enforce the final decree so rendered, or upon 
appeal by the appellate court. 



In all suits in personam, where goods and chattels, or 
credits and effects, are attached under such warrant authoriz- 
ing the same, the attachment may be dissolved by order of the 
court to which the same warrant is returnable, upon the 
defendant whose property is so attached giving a bond or 
stipulation, with suflScient sureties, to abide by all orders, 
interlocutory or final, of the court, and pay the amount 
awarded by the final decree rendered in the court to which 
the process is returnable, or in any appellate court ; and upon 
such bond or stipulation, summary process of execution shall 
and may be issued against the principal and sureties by the 
court to which such warrant is returnable, to enforce the final 
decree so rendered, or upon appeal by the appellate court. 

5. 

Bonds or stipulations in admiralty suits may be given and 
taken in open court, or at chambers, or before any commis- 
sioner of the court who is authorized by the court to take 
affidavits of bail and depositions in cases pending before the 
court, or any commissioner of the United States authorized 
by law to take bail and affidavits in civil cases. 

6. 

In all suits in personam, where bail is taken, the court may, 
upon motion, for due cause shown, reduce the amount of the 
sum contained in the bond or stipulation therefor; and in all 
cases where a bond or stipulation is taken as bail, or upon 
dissolving an attachment of property as aforesaid, if either of 
the sureties shall become insolvent pending the suit, new 
sureties may be required by the order of the court, to be 
given, upon motion, and due proof thereof. 
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7. 
In suits m personam, no warrant of arrest, either of the 
person or property of the defendant, shall issue for a sum 
exceeding five hundred dollars, unless by the special order of 
the court, upon aflBdavit or other proper proof showing the 
propriety thereof. 

8. 
In all suits in rem against a ship, her tackle, sails, apparel, 
furniture, boats, or other appurtenances, if such tackle, sails, 
apparel, furniture, boats, or other appurtenances are in the 
possession or custody of any third person, the court may, after 
a due monition to such third person, and a hearing of the 
cause, if any, why the same should not be delivered over, 
award and decree that the same be delivered into the custody 
of the marshal or other proper officer, if, upon the hearing, 
the same is required by law and justice. 

9. 
In all cases of seizure, and in other suits and proceedings 
in rem, the process, unless otherwise provided for by statute, 
shall be by a warrant of arrest of the ship, goods, or other 
thing to be arrested ; and the marshal shall thereupon arrest 
and take the ship, goods, or other thing into his possession for 
safe custody, and shall cause public notice thereof and of the 
time assigned for the return of such process and the hearing 
of the cause, to be given in such newspaper within the district 
as the district court shall order ; and if there is no newspaper 
published therein, then in such other public places in the 
district as the court shall direct. 

10. 
In all cases where any goods or other things are arrested, 
if the same are perishable, or are liable to deterioration, decay, 
or injury, by being detained in custody pending the suit, the 
court may, upon the application of either party, in its discre- 
tion, order the same or so much thereof to be sold as shall be 
perishable or liable to depreciation, decay or injury ; and the 
proceeds, or so much thereof as shall be a full security to 
satisfy in decree, to be brought into court to abide the event 
of the suit; or the court may, upon the application of the 
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claimant, order a delivery thereof to him, upon a due appraise- 
ment, to be had under its direction, either upon the claimant's 
depositing in court so much money as the court shall order, or 
upon his giving a stipulation, with sureties, in such sum as the 
court shall direct, to abide by and pay the money awarded by 
the final decree rendered by the court, or the appellate court, 
if any appeal intervenes, as the one or the other course shall 
be ordered by the court. 

11. 

In like manner, where any ship shall be arrested, the same 
may, upon the application of the claimant, be delivered to him 
upon a due appraisement, to be had under the direction of the 
court, upon the claimant's depositing in court so much money 
as the court shall order, or upon his giving a stipulation, with 
sureties, as aforesaid; and if the claimant shall decline any 
such application, then the court may, in its discretion, upon 
the application of either party, upon due cause shown, order 
a sale of such ship, and the proceeds thereof to be brought 
into court or otherwise disposed of, as it may deem most for 
the benefit of all concerned. 

12. 
In all suits by material-men for supplies or repairs, or 
other necessaries, the libellant may proceed against the ship 
and freight in rem, or against the master or owner alone in 
personam, 

13. 

In all suits for mariners' wages, the libellant may proceed 
against the ship, freight, and master, or against the ship and 
freight, or against the owner or the master alone in personam, 

14. 

In all suits for pilotage the libellant may proceed against 
the ship and master, or against the ship, or against the owner 
alone or the master alone in personam. 

15. 
In all suits for damages by collision, the libellant may pro- 
ceed against the ship and master, or against the ship alone, 
or against the master or the owner alone in personam. 
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16. 

In all suits for an assault or beating on the high seas, or 
elsewhere within the admiralty and maritime jurisdiction, the 
suit shall be in personam only. 

17. 
In all suits against the ship or freight, founded upon a 
mere maritime hypothecation, either express or implied, of the 
master, for moneys taken up in a foreign port for supplies or 
repairs or other necessaries for the voyage, without any claim 
of marine interest, the libellant may proceed either in rem or 
against the master or the owner alone in personam. 

18. 
In all suits on bottomry bonds, properly so called, the suit 
shall be in rem only against the property hypothecated, or the 
proceeds of the property, in whosoever hands the same may 
be found, unless the master has, without authority, given the 
bottomry bond, or by his fraud or misconduct has avoided 
the same, or has subtracted the property, or unless the owner 
has, by his own misconduct or wrong, lost or subtracted the 
property, in which latter cases the suit may be in personam 
against the wrongdoer. 

19. 
In all suits for salvage, the suit may be in rem against 
the property saved, or the proceeds thereof, or in personam 
against the party at whose request and for whose benefit the 
salvage service has been performed. 

20. 

In all petitory and possessory suits between part owners or 
adverse proprietors, or by the owners of a ship or the major- 
ity thereof, against the master of a ship, for the ascertainment 
of the title and delivery of the possession, or for the possession 
only, or by one or more part owners against the others to obtain 
security for the return of the ship from any voyage under- 
taken without their consent, or by one or more part owners 
against the others to obtain possession of the ship for any 
voyage, ui)on giving security for the safe return thereof, the 
process shall be by an arrest of the ship, and by a monition to 
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the adverse party or parties to appear and make answer to the 
suit. 

21. 

In all cases of a final decree for the payment of money, 
the libellant shall have a writ of execution, in the nature of a 
fieri facias, commanding the marshal or his deputy to levy and 
collect the amount thereof out of the goods and chattels, lands 
and tenements, or other real estate, of the defendant or stipu- 
lators. 

22. 

All informations and libels of information upon seizures for 
any breach of the revenue, or navigation, or other laws of the 
United States, shall state the place of seizure, whether it be on 
land or on the high seas, or on navigable waters within the ad- 
miralty and maritime jurisdiction of the United States, and 
the district within which the property is brought and where it 
then is. The information or libel of information shall also 
propound in distinct articles the matters relied on as grounds 
or causes of forfeiture, and aver the same to be contrary to 
the form of the statute or statues of the United States in such 
case provided, as the case may require, and shall conclude with 
a prayer of due process to enforce the forfeiture, and to give 
notice to all persons concerned in interest to appear and show 
cause at the return-day of the process why the forfeiture 
should not be decreed. 

23. 

All libels in instance causes, civil or maritime, shall state 
the nature of the cause; as, for example, that it is a cause, 
civil and maritime, of contract, or of tort or damage, or of 
salvage, or of possession, or otherwise, as the case may be ; and, 
if the libel be in rem, that the property is within the district ; 
and, if in personam, the names and occupations and places of 
residence of the parties. The libel shall also propound and 
articulate in distinct articles the various allegations of fact 
upon which the libellant relies in support of his suit, so that 
the defendant may be enabled to answer distinctly and sep- 
arately the several matters contained in each article; and it 
shall conclude with a prayer of due process to enforce his 
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rights, m rem or in personam (as the case may require), and 
for such relief and redress as the court is competent to give in 
the premises. And the libellant may further require the de- 
fendant to answer on oath all interrogatories propounded by 
him touching all and singular the allegations in the libel at 
the close or conclusion thereof. 

24. 
In all informations and libels in causes of admiralty and 
maritime jurisdiction, amendments in matters of form may be 
made at any time, on motion to the court, as of course. And 
new counts may be filed, and amendments in matters of sub- 
stance may be made, upon motion, at any time before the final 
decree, upon such terms as the court shall impose. And where 
any defect of form is set down by the defendant upon special 
exceptions, and is allowed, the court may, in granting leave to 
amend, impose terms upon the libellant. 

25. 

In all cases of libels in personam, the court may, in its dis- 
cretion, upon the appearance of the defendant, where no bail 
has been taken, and no attachment of property has been made 
to answer the exigency of the suit, require the defendant to 
give a stipulation, with sureties, in such sum as the court 
shall direct, to pay all costs and expenses which shall be 
awarded against him in the suit, upon the final adjudication 
thereof, or by any interlocutory order in the progress of the 
suit. 

26. 

In suits in rem, the party claiming the property shall 
verify his claim on oath or solemn affirmation, stating that the 
claimant by whom or on whose behalf the claim is made is the 
true and bona fide owner, and that no other person is the 
owner thereof. And, where the claim is put in by an agent or 
consignee, he shall also make oath that he is duly authorized 
thereto by the owner ; or, if the property be, at the time of the 
arrest, in the possession of the master of a ship, that he is the 
lawful bailee thereof for the owner. And, upon putting in 
such claim, the claimant shall file a stipulation, with sureties, 
in such sum as the court shall direct, for the payment of all 
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costs and expenses which shall be awarded against him by the 
final decree of the court, or, upon an appeal, by the appellate 
court. 

27. 

In all libels in causes of civil and maritime jurisdiction, 
whether in rem or in personam, the answer of the defendant to 
the allegations in the libel shall be on oath or solemn afl5rma- 
tion ; and the answer shall be full and explicit and distinct to 
each separate article and separate allegation in the libel, in the 
same order as numbered in the libel, and shall also answer in 
like manner each interrogatory propounded at the close of the 
Ubel.» 

28. 
The libellant may except to the sufficiency, or fullness, or 
distinctness, or relevancy of the answer to the articles and 
interrogatories in the libel ; and, if the court shall adjudge the 
same exceptions, or any of them, to be good and valid, the 
court shall order the defendant forthwith, within such time 
as the court shall direct, to answer the same, and may further 
order the defendant to pay such costs as the court shall 
adjudge reasonable. 

29. 
If the defendant shall omit or refuse to make due answer 
to the libel upon the return-day of the process, or other day 
assigned by the court, the court shall pronounce him to be in 
contumacy and default ; and thereupon the libel shall be ad- 
judged to be taken pro confesso against him, and the court 
shall proceed to hear the cause ex parte, and adjudge therein 
as to law and justice shall appertain. But the court may, in 
its discretion, set aside the default, and, upon the application 
of the defendant admit him to make answer to the libel, at any 
time before the final hearing and decree, upon his payment 
of all costs of the suit up to the time of granting leave there- 
for. 

30. 
In all cases where the defendant answers, but does not 
answer fully and explicitly and distinctly to all the matters in 

•Vide rule 48, post, page 157. 
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any article of the libel, and exception is taken thereto by the 
libellant, and the exception is allowed, the court may, by 
attachment, compel the defendant to make further answer 
thereto, or may direct- the matter of the exception to be taken 
pro confesso against the defendant, to the full purport and 
effect of the article to which it purports to answer, and as if no 
answer had been put in thereto. 

31. 

The defendant may object, by his answer, to answer any 
allegation or interrogatory contained in the libel which will 
expose him to any prosecution or punishment for crime, or for 
any penalty or any forfeiture of his property for any penal 
offense. 

32. 

The defendant shall have a right to require the personal 
answer of the libellant upon oath or solemn affirmation to any 
interrogatories which he may, at the close of his answer, pro- 
pound to the libellant touching any matters charged in the 
libel, or touching any matter of defense set up in the answer, 
subject to the like exception as to matters which shall expose 
the libellant to any prosecution, or punishment, or forfeiture, 
as is provided in the thirty-first rule. In default of due 
answer by the libellant to such interrogatories the court may 
adjudge the libellant to be in default, and dismiss the libel, 
or may compel his answer in the premises, by attachment, or 
take the subject-matter of the interrogatory pro confesso in 
favor of the defendant, as the court, in its discretion, shall 
deem most fit to promote public justice. 

33. 

Where either the libellant or the defendant is out of the 
country, or unable, from sickness or other casualty, to make 
an answer to any interrogatory on oath or solemn affirmation 
at the proper time, the court may, in its discretion, in fur- 
therance of the due administration of justice, dispense there- 
with, or may award a commission to take the answer of the 
defendant when and as soon as it may be practicable. 
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34. 

If any third person shall intervene in any cause of admir- 
alty and maritime jurisdiction in rem for his own interest, and 
he is entitled, according to the cause of admiralty proceedings, 
to be heard for his own interest therein, he shall propound the 
matter in suitable allegations, to which, if admitted by the 
court, the other party or parties in the suit may be required, 
by order of the court, to make due answer ; and such further 
proceedings shall be had and decree rendered by the court 
therein as to law and justice shall appertain. But every such 
intervenor shall be required, upon filing his allegations, to give 
a stipulation, with sureties, to abide by the final decree ren- 
dered in the cause, and to pay all such costs and expenses and 
damages as shall be awarded by the court upon the final 
decree, whether it is rendered in the original or appellate 
court. 

35. 

The stipulations required by the last preceding rule, or on 
appeal, or in any other admiralty or maritime proceeding, 
shall be given and taken in the manner prescribed by rule 
fifth as amended. 

36. 

Exceptions may be taken to any libel, allegation, or answer 
for surplusage, irrelevancy, impertinence, or scandal; and if, 
upon reference to a master, the exception shall be reported to 
be so objectionable, and allowed by the court, the matter shall 
be expunged, at the cost and expense of the party in whose 
libel or answer the same is found. 

37. 

In cases of foreign attachment, the garnishee shall be re- 
quired to answer on oath or solemn affirmation as to the debts, 
credits, or effects of the defendant in his hands, and to such 
inerrogatories touching the same as may be propounded by 
the libellant; and if he shall refuse or neglect so to do, the 
court may award compulsory process m personam against 
him. If he admits any debts, credits, or effects, the same shall 
be held in his hands, liable to answer the exigency of the suit. 
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38. 



In cases of mariners' wages, or bottomry, or salvage, or 
other proceeding in rem, where freight or other proceeds of 
property are attached to or are bound by the suit, which are 
in the hands or possession of any pei^on, the court may, upon 
due application, by petition of the party interested, require 
the party charged with the possession thereof to appear and 
show cause why the same should not be brought into court to 
answer the exigency of the suit ; and if no sufBcient cause be 
shown, the court may order the same to be brought into court 
to answer the exigency of the suit, and upon failure of the 
party to comply with the order, may award an attachment, or 
other compulsive process, to compel obedience thereto. 

39. 

If, in any admiralty suit, the libellant shall not appear and 
prosecute his suit, according to the course and orders of the 
court, he shall be deemed in default and contumacy ; and the 
court may, upon the application of the defendant, pronounce 
the suit to be deserted, and the same may be dismissed with 
costs. 

40. 

The court may, in its discretion, upon the motion of the de- 
fendant and the payment of costs, rescind the decree in any 
suit in which, on account of his contumacy and default, the 
matter of the libel shall have been decreed against him, and 
grant a rehearing thereof at any time within ten days after the 
decree has been entered, the defendant submitting to such 
further orders and terms in the premises as the court may 
direct. 

41. 

All sales of property under any decree of admiralty shall 
be made by the marshal or his deputy, or other proper officer 
assigned by the court, where the marshal is a party in interest, 
in pursuance of the orders of the court; and the proceeds 
thereof, when sold, shall be forthwith paid into the registry 
of the court by the officer making the sale, to be disposed of 
by the court according to law. 
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42. 

All moneys paid into the registry of the court shall be de- 
posited in some bank designated by the court, and shall be so 
deposited in the name of the court, and shall not be drawn 
out, except by a check or checks signed by a judge of the 
court and countersigned by the clerk, stating on whose account 
and for whose use it is drawn, and in what suit and out of 
what fund in particular it is paid. The clerk shall keep a 
regular book, containing a memoradum and copy of all the 
checks so drawn and the date thereof. 

43. 
Any person having an interest in any proceeds in the reg- 
istry of the court shall have a right, by petition and summary 
proceeding, to intervene pro interesse sua for delivery thereof 
to him ; and upon due notice to the adverse parties, if any, the 
court shall and may proceed summarily to hear and decide 
thereon, and to decree therein according to law and justice. 
And if such petition or claim shall be deserted, or, upon a 
hearing, be dismissed, the court may, in its discretion, award 
costs against the petitioner in favor of the adverse party. 

44. 

In cases where the court shall deem it expedient or neces- 
sary for the purposes of justice, the court may refer any mat- 
ters arising in the progress of the suit to one or more commis- 
sioners, to be appointed by the court, to hear the parties and 
make report therein. And such commissioner or commissioners 
shall have and possess all the powers in the premises which 
are usually given to or exercised by masters in chancery in 
reference to them, including the power to administer oaths to 
and to examine the parties and witnesses touching the 
premises. 

45. 
All appeals from the district to the circuit court must be 
made while the court is sitting, or within such other period as 
shall be designated by the district court by its general rules, or 
by an order specially made in the particular suit ; or in case 
no such rule or order be made, then within thirty days from 
the rendering of the decree. 
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46. 
In all cases not provided for by the foregoing rules, the 
district and circuit courts are to regulate the practice of the 
said courts respectively, in such manner as they shall deem 
most expedient for the due administration of justice in suits 
in admiralty. 

47. 

In all suits in personam, where a simple warrant of arrest 
issues and is executed, bail shall be taken by the marshal and 
the court in those cases only in which it is required by the 
laws of the State where an arrest is made upon similar or 
analogous process issuing from the State court. 

And imprisonment for debt, on process issuing out of the 
admiralty court, is abolished, in all cases where, by the laws of 
the State in which the court is held, imprisonment for debt 
has been, or shall be hereafter abolished, upon similar or 
analogous process issuing from a State court. 

48. 

The twenty-seventh rule shall not apply to cases where the 
sum or value in dispute does not exceed fifty dollars, exclusive 
of costs, unless the district court shall be of opinion that the 
proceedings prescribed by that rule are necessary for the pur- 
poses of justice in the case before the court. 

All rules and parts of rules heretofore adopted, inconsist- 
ent with this order, are hereby repealed and annulled. 

49. 
Further proof, taken in a circuit court upon an admiralty 
appeal, shall be by deposition, taken before some commissioner 
appointed by a circuit court, pursuant to the acts of Congress 
in that behalf, or before some officer authorized to take deposi- 
tions by the thirtieth section of the Act of Congress of the 
24th of September, 1789, upon an oral examination and cross- 
examination, unless the court in which such appeal shall be 
pending, or one of the judges thereof, shall, upon motion, 
allow a commission to issue to take such depositions upon writ- 
ten interrogatories and cross-interrogatories. When such depo- 
sition shall be taken by oral examination, a notification from 
the magistrate before whom it is to be taken, or from the 
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clerk of the court in which such appeal shall be pending, to 
the adverse party, to be present at the taking of the same, and 
to put interrogatories, if he think fit, shall be served on the 
adverse party or his attorney, allowing time for their attend- 
ance after being notified not less than twenty- four hours, and, 
in addition thereto, one day, Sundays exclusive, for every 
twenty miles' travel; provided, that the court in which such 
appeal may be pending, or either of the judges thereof, may, 
upon motion, increase or diminish the length of notice above 
required. 

50. 

When oral evidence shall be taken down by the clerk of the 
district court, pursuant to the above-mentioned section of the 
act of Congress, and shall be transmitted to the circuit court, 
the same may be used in evidence on the appeal, saving to 
each party the right to take the depositions of the same wit- 
nesses, or either of them, if he should so elect. 

51. 
When the defendant, in his answer, alleges new facts, these 
shall be considered as denied by the libellant, and no replica- 
tion, general or special, shall be filed, unless allowed or 
directed by the court on proper cause shown. But within such 
time after the answer is filed as shall be fixed by the district 
court, either by general rule or by special order, the libellant 
may amend his libel so as to confess and avoid, or explain or 
add to, the new matters set forth in the answer; and within 
such time as may be fixed, in like manner, the defendant shall 
answer such amendments. 

52. 

The clerks of the district courts shall make up the records 
to be transmitted to the circuit courts on appeals, so that the 
same shall contain the following : 

1. The style of the court. 

2. The names of the parties, setting forth the original 
parties, and those who have become parties before the appeal, 
if any change has taken place. 

3. If bail was taken, or property was attached or arrested, 
the process of the arrest or attachment and the service there- 
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of ; all bail and ^ipulations ; and, if any sale has been made, 
the orders, warrants, and reports relating thereto. 

4. The libel, with exhibits annexed thereto. 

5. The pleadings of the defendant, with the exhibits an- 
nexed thereto. 

6. The testimony on the part of the libellant, and any ex- 
hibits not annexed to the libel. 

7. The testimony on the part of the defendant, and any 
exhibits not annexed to his pleadings. 

8. Any order of the court to which exception was made. 

9. Any report of an assessor or assessors, if excepted to, 
with the orders of the court respecting the same, and the ex- 
ceptions to the report. If the report was not excepted to, only 
the fact that a reference was made, and so much of the report 
as shows what results were arrived at by the assessor, are to 
be stated. 

10. The final decree. 

11. The prayer for an appeal, and the action of the district 
court thereon; and no reasons of appeal shall be filed or in- 
serted in the transcript. 

The following shall be omitted: 

1. The continuances. 

2. All motions, rules, and orders not excepted to which are 
merely preparatory for trial. 

3. The commissions to take depositions, notices therefor, 
their captions, and certificates of their being sworn to, unless 
some exception to a deposition in the district court was 
founded on some one or more of these ; in which case, so much 
of either of them as may be involved in the exception shall be 
set out. In all other cases it shall be sufl8cient to give the 
name of the witness and to copy the interrogatories and 
answers, and to state the name of the commissioner, and the 
place where and the date when the deposition was sworn to; 
and, in copying all depositions taken on interrogatories, the 
answer shall be inserted immediately following the question. 

2. The clerk of the district court shall page the copy of the 
record thus made up, and shall make an index thereto, and he 
shall certify the entire document, at the end thereof, under 
the seal of the court, to be a transcript of the record of the 
district court in the cause named at the beginning of the copy 
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made up pursuant to this rule ; and no other certificate of the 
record shall be needful or inserted. 

3. Hereafter, in making up the record to be transmitted to 
the circuit clerk on appeal, the clerk of the district court shall 
omit therefrom any of the pleading, testimony, or exhibits 
which the parties by their proctors shall by written stipulation 
agree may be omitted ; and such stipulation shall be certified 
up with the record. 

53. 
Whenever a cross-libel is filed upon any counter-claim, aris- 
ing out of the same cause of action for which the original libel 
was filed, the respondents in the cross-libel shall give security 
in the usual amount and form, to respond to damages, as 
claimed in said cross-libel, unless the court, on cause shown, 
shall otherwise direct ; and all proceedings upon the original 
libel shall be stayed until such security shall be given. 

54. 

When any ship or vessel shall be libeled, or the owner or 
owners thereof shall be sued, for any embezzlement, loss, or 
destruction by the master, officers, mariners, passengers, or 
any other person or persons, of any property, goods, or mer- 
chandise shipped or put on board of such ship or vessel, or for 
any loss, damage, or injury by collision, or for any act, matter, 
or thing, loss, damage, or forfeiture done, occasioned, or in- 
curred, without the privity or knowledge of such owner or 
owners, and he or they shall desire to claim the benefit of 
limitation of liability provided for in the third and fourth sec- 
tions of the act of March 3, 1851, entitled **An act to limit 
the liability of shipowners and for other purposes, '* now em- 
bodied in sections 4283 to 4285 of the Revised Statutes, the 
said owner or owners shall and may file a libel or petition in 
the proper district court of the United States, as hereinafter 
specified, setting forth the facts and circumstances on which 
such limitation of liability is claimed, and praying proper 
relief in that behalf ; and thereupon said court, having caused 
due appraisement to be had of the amount or value of the 
interest of said owner or owners, respectively, in such ship or 
vessel, and her freight, for the voyage, shall make an order 
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for the payment of the same into court, or for the giving of a 
stipulation, with sureties, for payment thereof into court 
whenever the same shall be ordered ; or, if the said owner or 
owners shall so elect, the said court shall, without such ap- 
praisement, make an order for the transfer by him or them 
of his or their interest in such vessel and freight, to a trustee 
to be appointed by the court under the fourth section of said 
act; and, upon compliance with such order, the said court 
shall issue a monition against all persons claiming damages 
for any such embezzlement, loss, destruction, damage, or in- 
jury, citing them to appear before the said court and make 
due proof of their respective claims at or before a certain 
time to be named in said writ, not less than three months from 
the issuing of the same ; and public notice of such monition 
shall be given as in other cases, and such further notice served 
through the post-office, or otherwise, as the court, in its dis- 
cretion may direct ; and the said court shall also, on the appli- 
cation of the said owner or owners, make an order to restrain 
the further prosecution of all and any suit or suits against 
said owner or owners in respect of any such claim or claims. 

55. 

Proof of all claims which shall be presented in pursuance 
of said monition shall be made before a commissioner, to be 
designated by the court, subject to the right of any person 
interested to question or controvert the same; and upon the 
completion of said proofs, the commissioner shall make report 
of the claims so proven, and upon confirmation of said report, 
after hearing any exceptions thereto, the moneys paid or 
secured to be paid into court as aforesaid, or the proceeds of 
said ship or vessel and freight (after payment of costs and 
expense), shall be divided pro rata amongst the several claim- 
ants in proportion to the amount of their respective claims, 
duly proved and confirmed as aforesaid, saving, however, to 
all parties any priority to which they may be legally entitled. 

56. 
In the proceedings aforesaid, the said owner or owners 
shall be at liberty to contest his or their liability, or the liabil- 
ity of said ship or vessel for said embezzlement, loss, destruc- 
tion, damage, or injury (independently of the limitation of 
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liability claimed under said act), provided that, in his or their 
libel or petition, he or they shall state the facts and circtim- 
stances by reason of which exemption from liability is claimed ; 
and any person or persons claiming damages as aforesaid, and 
who shall have presented his or their claim to the commis- 
sioner under oath, shall and may answer such libel or petition, 
and contest the right of the owner or owners of said ship or 
vessel, either to an exemption from liability, or to a limitation 
of liability under the said act of Congress, or both 

57. 
The said libel or petition shall be filed and the said pro- 
ceedings liad in any district court of the United States in 
which said ship or vessel may be libeled to answer for any such 
embezzlement, loss, destruction, damage, or injury; or, if the 
said ship or vessel be not libeled, then in the district court for 
any district in which the said owner or owners may be sued 
in that behalf. When the said ship or vessel has not been 
libeled to answer the matters aforesaid, and suit has not been 
commenced against the said owner or owners, or has been com- 
menced in a district other than that in which the said ship or 
vessel may be, the said proceedings may be had in the district 
court of the district in which the said ship or vessel may be, 
and where it may be subject to the control of such court for 
the purposes of the case as hereinbefore provided. If the ship 
have already been libeled and sold, the proceeds shall repre- 
sent the same for the purposes of these rules. 

58. 
All the preceding rules and regulations for proceeding in 
cases where the owner or owners of a ship or vessel shall desire 
to claim the benefit of limitation of liability provided for in 
the act of Congress in that behalf, shall apply to the circuit 
courts of the United States where such cases are or shall be 
pending in said courts upon appeal from the district courts. 

59. 

In a suit for damage by collision, if the claimant of any 

vessel proceeded against, or any respondent proceeded against 

in personam, shall, by petition, on oath, presented before or at 

the time of answering the libel, or within such further time 
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as the court may allow, and containing suitable allegations 
showing fault or negligence in any other vessel contributing to 
the same collision, and the particulars thereof, and that such 
other vessel or any other party ought to be proceeded against 
in the same suit for such damage, pray that process be issued 
against such vessel or party to that end, such process may be 
issued, and, if duly served, such suit shall proceed as if such 
vessel or party had been originally proceeded against; the 
other parties in the suit shall answer the petition ; the claim- 
ant of such vessel or such new party shall answer the libel; 
and such further proceedings shall be had and decree rendered 
by the court in the suit as to law and justice shall appertain. 
But every such petitioner shall, upon filing his petition, give 
a stipxdation, with sufficient sureties, to pay to the libellant 
and to any claimant or new party brought in by virtue of such 
process, all such costs, damages, and expenses as shall be 
awarded against the petitioner by the court upon the final 
decree, whether rendered in the original or appellate court; 
and any such claimant or new party shall give the same bonds 
or stipulations which are required in like cases from parties 
brought in under process issued on the prayer of a libellant. 
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RULES 

OP THE 

UNITED STATES CIRCUIT COURT 
OF APPEALS 

FOR THE NINTH CIRCUIT 



RULE 1. 

NAME. 

The court adopts ** United States Circuit Court of Ap- 
peals for the Ninth Circuit'* as the title of the court. 

RULE 2. 

SEAL. 

The seal shall contain the words ** United States** on the 
upper part of the outer edge; and the words ** Circuit Court 
of Appeals** on the lower part of the outer edge, running 
from left to right; and the words ** Ninth Circuit** in two 
lines, in the center, with a dash beneath. 

RULE 3.^ 

TERMS. 

One term of this court shall be held annually at the 
city of San Francisco on the first Monday of October, and 
shall be adjourned to such times and places as the court 
may from time to time designate. 

RULE 4. 

QUORUM. 

1. If, at any term or session, a quorum dees not attend 
on any day appointed for holding it, any judge who does at- 
tend may adjourn the court from time to time, or, in the ab- 
sence of any judge, the clerk may adjourn the court from 



*See, also. Rule 36. 
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day to day. If, during a^teraii after a quorum has assem- 
bled, less than that number attend on any day, any judge 
attending may adjourn the court from day to day until 
there is a quorum, or may adjourn without day. 

2. Atiy judge attending when less than a quorum is 
present may make all necessary orders touching any suit, 
proceeding or process depending in or returned to the court, 
preparatory to hearing, trial or decision thereof. 

RULE 5. 

GLEBK. 

1. The clerk's office shall be kept at San Francisco, 
California. 

. 2. The clerk shall not practice, either as attorney or 
counselor, in thi^ court or in any other court while he shall 
continue to be clerk of this court. 

3. He shall, before hfe enters on the execution of his 
office, take an oath in the form prescribed by section 794 of 
the Revised Statutes, and shall give bond in a sum to be 
fixed, and with sureties to be approved, by the court, faith- 
fully to discharge the duties of his office and seasonably to 
record the decrees, judgments, and determinations of the 
court. A copy of such bond shall be entered on the journal 
of the court, and the bond shall be deposited for safekeeping 
as the court may direct. 

4. He shall not permit any original record or paper to 
be taken from tha courtroom or from the office, without an 
order from the court, except as provided in Rule 23. 

RULE 6. 

MARSHAL, CRIER AND OTHER OFFICERS. 

The marshal and crier shall be in attendance during 
the sessions of the court, with such number of bailiflfs and 
messengers as the court may from time to time order. 

RULE ?.• 

ATTORNEYS AND COUNSELORS. 

All attorneys admitted to practice in the Supreme Court 
of the United States, or in any District Court of the Ninth 
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Circuit, shall be deemed attorneys of the Circuit Court of 
Appeals for the Ninth Circuit ; but such attorneys, on or be- 
fore their first appearance in open court, in said court, shaU 
take an oath or affirmation, in the form prescribed by Rule 
2 of the Supreme Court of the United States and subscribe 
the Roll of Attorneys. All other persons who have been ad- 
mitted to practice in the highest court of any State or Ter- 
ritory, upon presenting satisfactory evidence of good moral 
character and fair professional standing, may be admitted 
to practice in said court, upon taking the oath so prescribed, 
and subscribing the Roll of Attorneys. 

RULE 8. 

PRACTICE. 

The practice shall be the same as in the Supreme Court 
of the United States, as far as the same shall be applicable. 

RULE 9. 

PROCESS. 

All process of this court shall be in the name of the 
President of the United States, and shall be in like form and 
tested in the same manner as process of the Supreme Court. 

RULE 10. 

BlLh OP EXCEPTIONS. 

The judges of the district courts shall not allow any 
bill of exceptions which shall contain the charge of the court 
at large to the jury in trials at common law, upon any gen- 
eral exception to the whole of such charge. But the party 
excepting shall be required to state distinctly the several 
matters of law in such charge to which he excepts, and those 
matters of law, and those only, shall be inserted in the bill 
of exceptions and allowed by the court. 



* Appearance cannot be entered unless counsel is a member 
of the bar of this court, or of the Supreme Court of the United 
States, or of a district court within the ninth circuit. Briefs 
signed by counsel who are not members of the bar of this court 
or fully qualified under the provisions of this rule will not be 
considered by the court. 
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RULE !!.• 

ASSIGNMENT OF ERRORS. 

The plaintiflf in error or appellant shall file with the 
clerk of the court below, with his petition for the writ of 
error or appeal, an assignment of errors, which shall set out 
separately and particularly each error asserted and intended 
to be urged. No writ of error or appeal shall be allowed 
until such assignment of errors shall have been filed. When 
the error alleged is to the admission or to the rejection of 
evidence, the assignment of errors shall quote the full sub- 
stance of the evidence admitted or rejected. When the 
error alleged is to the charge of the court, the assignment of 
errors shall set out the part referred to totidem verbis, 
whether it be in instructions given or in instructions refused. 
Such assignment of errors shall form part of the transcript 
of the record and be printed with it. When this is not done, 
counsel will not be heard, except at the requesti of the court ; 
and errors not assigned according to this rule will be disre- 
garded, but the court, at its option, may notice a plain error 
not assigned. 

RULE 12 

OBJECTIONS TO EVIDENCE IN THE RECORD. 

In all cases of equity or admiralty jurisdiction, heard in 
this court, no objection shall be allowed to be taken to the 
admissibility of any deposition, deed, grant, exhibit, or trans- 
lation found in the record as evidence, unless objection was 
taken thereto in the court below and entered of record; but 
the same shall otherwise be deemed to have been admitted 
by consent. 

RULE 13. 

SUPERSEDEAS AND COST BONDS. 

1. Supersedeas bonds in the district courts must be 
taken, with good and sufficient security, that the plaintiflf 
in error or appellant shall prosecute his writ or appeal to 
effect, and answer all damages and costs if he fail to make 
his plea good. Such indemnity, where the judgment or decree 



♦See note to Admiralty Rule 1, page 31. 
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is for the recovery of money not otherwise secured, must 
be for the whole amount of the judgment or decree, includ- 
ing just damages for delay, and costs and interest on the 
appeal; but in all suits where the property in controversy 
necessarily follows the suit, as in real actions and replevin, 
and in suits on mortgages, or where the property is in the 
custody of the marshal under admiralty process, or where 
the proceeds thereof, or a bond for the value thereof, is in 
the custody of the court, indemnity in all such cases will be 
required only in an amount sufficient to secure the sum 
recovered for the use and detention of the property, and the 
costs of the suit and just damages for delay, and costs and 
interest on the appeal. 

2. On all appeals from any interlocutory order or decree 
granting or continuing an injunction in a district court, the 
appellant shall, at the time of the allowance of said appeal, 
file with the clerk of such district court a bond to the oppo- 
site party in such sum as such court shall direct, to answer 
all costs if he shall fail to sustain his appeal. 

RULE 14.* 

WRITS OP ERROR, APPEALS, RETURN AND RECORD. 

1. The clerk of the court to which any writ of error 
may be directed shall make a return of the same by trans- 
mitting a true copy of the record, opinion or opinions of the 
court, bill of exceptions, assignment of errors, and all pro- 
ceedings in the case, under his hand and the seal of the 
court. 

2. In all cases brought to this court by writ of error or 
appeal, to review any judgment or decree, the clerk of the 
court by which such judgment or decree was rendered shall 
annex to and transmit with the record the original writ of 
error and citation, or citation issued in the cause, and a 
certificate under seal stating in detail the cost of the record 
and by whom paid. 

3. No case will be heard until a complete record, con- 
taining in itself, and not by reference, all the papers, exhib- 



♦See, also. Rules 16, 17, 23, 34, 35 and 36, and Rules in 
Admiralty. 
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its, depositions, and other proceedings which are necessary 
to the hearing in this court shall be filed. 

4. Whenever it shall be necessary or proper, in the opin- 
ion of the presiding judge in any district court, that original 
papers of any kind should be inspected in this court upon 
writ of error or appeal, such presiding judge may make such 
rule or order for the safekeeping, transporting and return 
of such original papers as to him may seem proper ; and this 
court will receive and consider such original papers in con- 
nection with the transcript of the proceedings. 

5. All appeals, writs of eri'or, and citations must be 
made returnable at San Francisco, California, not exceeding 
thirty days from the day of signing the citation, whether 
the return day fall in vacation or in term time, and be 
served before the retam day. 

RULE 15. 

TRANSLATIONS. 

Whenever any record transmitted to this court upon a 
writ of error or appeal shall contain any document, paper, 
testimony or other proceeding in a foreign language, and 
the record does not also contain a translation of such docu- 
ment, paper, testimony or other proceeding, made imder the 
authority of the inferior court, or admitted to be correct, the 
record shall not be printed; but the case shall be reported 
to this court by the clerk, and the court will thereupon re- 
mand it back to the inferior court, in order that a transla- 
tion may be there supplied and inserted in the record. 

RULE 16.* 

DOCKETING CASES. 

1. It shall be the duty of the plaintiff in error or appel- 
lant to file the record thereof and docket the case with the 
clerk of this court at San Francisco, California, by or before 
the return day, whether in vacation or in term time. But for 
good cause shown, the justice or judge who signed the citation, 
or any judge of this court, may enlarge the time by or before 



*See, also, Rules 14, 17, 23, 34, 35 and 36, and Rules in 
Admiralty. 
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its expiration, the order of enlargement to be filed with the 
clerk of this court* If the plaintiflf in error or appellant 
shall fail to comply with this rule, the defendant in error 
or appellee may have the cause docketed and dismissed, upon 
producing a certificate, whether in term time or vacation^ 
from the clerk of the court wherein the judgment or decree 
was rendered, stating the case and certifying that such writ 
of error or appeal has been duly sued out or allowed. And 
in no case shall the plaintiflE in error or appellant be entitled 
to file the record and docket the case after the same shall 
have been docketed and dismissed under this rule, unless by 
order of the court. 

2. But the defendant in error or appellee may, al his 
option, file a copy of the record and docket the case with the 
clerk of this court; and if a copy of the record is filed and 
the case docketed with the clerk of this court by the plaintiff 
in error or appellant within the period of time above limited 
and prescribed by this rule, or by the defendant in error or 
appellee at any time thereafter, the case shall stand for argu- 
ment at the term. 

3. Upon the filing of the transcript of a record brought 
up by writ of error or appeal, the appearance of the counsel 
for the party docketing the case shall, if said counsel be qual- 
ified under the provisions of Rule 7, be entered. 

RULE n* 

DOCKET. 

The clerk shall, upon payment to him by the appellant or 
plaintiff in error of a deposit of twenty-five dollars in each 
case, file the record and enter upon a docket all cases brought 
to and pending in the court in their proper chronological 
order. 

RULE 18. 

CERTIORARI. 

No certiorari for diminution of the record will be here- 
after awarded in any case, imless a motion therefor shall be 
made in writing, and the facts on which the same is founded 



*See, also. Rule 16. 
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shall, if not admitted by the other party, be verified by 
affidavit. And all motions for such certiorari must be made 
at the first term of the entry of the case ; otherwise, the same 
will not be granted, unless upon special cause shown to the 
court, accounting satisfactorily for the delay. 

RULE 19. 

DEATH OP A PARTY. 

1. Whenever, pending a writ of error or appeal in this 
court, either party shall die, the proper representatives in 
the personalty or realty of the deceased party, according to 
the nature of the case, may voluntarily come in and be 
admitted parties to the suit, and thereupon the case shall be 
heard and determined as in other cases; and if such repre- 
sentatives shall not voluntarily become parties, then the other 
party may suggest the death on the record, and thereupon, 
on motion, obtain an order that unless such representatives 
shall become parties within sixty days, the party moving for 
such order, if defendant in error, shall be entitled to have 
the writ of error or appeal dismissed, and if the party so 
moving shall be plaintiflE in error, he shall be entitled to open 
the record, and on hearing, have the judgment or decree 
reversed, if it be erroneous : Provided,, however, That a copy 
of every such order shall be personally served on said repre- 
sentatives at least thirty days before the expiration of such 
sixty days. 

2. When the death of a party is suggested, and the rep- 
resentatives of the deceased do not appear within ten days 
after the expiration of such sixty days, and no measures are 
taken by the opposite party within that time to compel their 
appearance, the case shall abate. 

3. When either party to a suit in a district court of 
the United States shall desire to prosecute a writ of error 
or appeal to this court, from anj- final judgment or decree 
rendered in the district court, and at the time of suing out 
such writ of error or appeal, the other party to the suit shall 
be dead and have no proper representative within the juris- 
diction of the court which rendered such final judgment or 
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decree, so that the suit cannot be revived in that court, but 
shall have a proper representative in some State or Territory 
of the United States, or in the District of Columbia, the party 
desiring such writ of error or appeal may procure the same, 
and may have proceedings on such judgment or decree super- 
seded or stayed in the same manner as is now allowed by 
law in other cases, and shall thereupon proceed with such 
writ of error or appeal as in other cases. And within thirty 
days after the filin^^ of the record in this court the plaintiflf in 
error or appellant shall make a suggestion to the court, sup- 
ported by affidavit, that the said party was dead when the 
writ of error or appeal was taken or sued out, and had no 
proper representative within the jurisdiction of the court 
which rendered such judgment or decree, so that the suit could 
not be revived in that court, and that said party had a 
proper representative in some State or Territory of the United 
States, or in the District of Columbia, and stating therein the 
name and character of such representative, and the State or 
Territory or District in which such representative resides; 
and upon such suggestion, he may on motion obtain an order 
that, unless such representative shall make himself a party 
within ninety days, the plaintiff in error or appellant shall be 
entitled to open the record, and, on hearing, have the judg- 
ment or decree reversed if the same be erroneous : Provided, 
however, That a proper citation reciting the substance of such 
order shall be served upon such representative, either person- 
ally or by being left at his residence, at least thirty days 
before the expiration of such ninety days: Provided, also. 
That in every such case, if the representative of the deceased 
party does not appear within ten days after the expiration 
of such ninety days, and the measures above provided to 
compel the appearance of such representative have not been 
taken within the time as above required, by the opposite 
party, the case shall abate : And provided, also. That the said 
representative may at any time before or after said suggestion 
come in and be made a party to the suit, and thereupon the 
ease shall proceed, and be heard and determined as in other 
eases. 
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RULE 20. 

DISMISSING CASES BY AGREEMENT. 

Whenever the plaintiflE and defendant in a writ of error 
pending in this court, or the appellant and appellee in an 
appeal, shall by their attorneys of record, sign and file with 
the clerk an agreement in writing directing the case to be 
dismissed, and specifying the terms on which it is to be 
dismissed, as to costs, and shall pay to the clerk any fees that 
may be due to him, it shall be the duty of the clerk to enter 
the case dismissed and to give to either party requesting it a 
copy of the agreement filed ; but no mandate or other proces?? 
shall issue without an order of the court. 

RULE 21. 

MOTIONS.* 

1. All motions to the court shall be reduced to writing,* 
shall contain a brief statement of the facts and objects of the 
motion and shall be served upon opposing counsel at least 
five days before the day noticed for the hearing. 

2. One-half hour on each side shall be allowed to the 
argument of a motion, and no more, without special leave of 
the court, granted before the argument begins. 

3. No motion to dismiss, except on special assignment 
by the court, shall be heard, unless previous notice as above 
has been given to the adverse party, or the counsel or attorney 
of such party. 

RULE 22. 

PARTIES NOT READY. 

1. Where no counsel appears, and no brief has been 
filed for the plaintiff in error or appellant, when the case is 
called for trial, the defendant may have the plaintiff called 
and the writ of error or appeal dismissed. 

2. When the defendant fails to appear when the case is 
called for trial, the court may proceed to hear an argument 
on the part of the plaintiff, and to give judgment according 
to the right of the case. 



*Wlien typewritten, an original and three copies must be filed. 
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3. Where a case is reached in the regular call of the 
docket, and there is no appearance for either party, the case 
shall be dismissed at the cost of the plaintiff in error or 
appellant. 

RULE 23. 

PRINTING RECORDS. 

1. All records, excepting in cases prosecuted under the 
Act of February 13, 1911, shall be printed under the super- 
vision of the clerk of this Court, and upon the docketing of the 
cause, he shall cause an estimate to be made of the expense of 
printing the record, and his fee for preparing it for the 
printer and supervising the printing, and shall notify the 
party docketing the case of the amount of the estimate. If 
the amount so estimated is not promptly paid over to the 
clerk, and for want of such payment the record shall not have 
been printed when a case is reached for argument, the case 
shall be dismissed. 

2. Upon payment of the amount estimated by the clerk, 
sixty copies of the record shall be. printed, under his super- 
vision, for the use of the court and of counsel. 

3. In cases ot appellate jurisdiction the original tran- 
script on file shall be taken by the clerk to the printer. But 
the clerk shall cause copies to be made for the printer of such 
original papers sent up under Rule 14, section 4, as are neces- 
sary to be printed; and the whole of the record in cases of 
original jurisdiction. 

4. In all cases, excepting those prosecuted under said Act 
of Congress, the clerk of this court shall prepare the record 
for the printer, index the same, supervise the printing and 
distribute the printed copies to the judges and the reporter, 
and one or more printed copies to the counsel for the respect- 
ive parties. 

5. In cases prosecuted under said Act of Congress iu 
which it is necessary to print records or other matter under 
the supervision of the clerk of this court, the clerk shall 
prepare such records or other matter for the printer, index 
the same, supervise the printing and distribute the printed 
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copies to the judges and the reporter and one or more 
printed copies to the counsel for the respective parties. 

6. If the expense of printing and supervision shall be 
less than the amount estimated and paid, the clerk shall 
refund the difference to the party paying same. If the 
expense is greater than the estimate the amount of such excess 
shall be paid to the clerk before he shall file the printed recoi'd 
or deliver copies to the parties or their counsel. 

7. In case of reversal, affirmance or dismissal, with costs, 
the amount paid for printing the record and of the clerk's fee 
shall be taxed against the party against whom costs are given. 

8. The plaintiff in error or appellant may, upon filing 
the record in this court, file with the clerk a statement of the 
errors on which he intends to rely, and of the parti^ of the 
record which he thinks necessary for the consideration thereof, 
and forthwith serve on the adverse party a copy of such 
statement. The adverse party, within ten days thereafter, 
may designate, in writing, filed with the clerk, additional 
parts of the record which he thinks material ; and, if he shall 
not do so, he shall be held to have consented to a hearing on 
the parts designated by the plaintiff in error or appellant. 
If parts of the record shall be so designated by one or both 
of the parties, or if such parts be distinctly designated by 
stipulation of counsel for the respective parties, the clerk 
shall print those parts only; and the court will consider 
nothing but those parts of the record, and the errors so 
stated. If at the hearing it shall appear that any material 
part of the record has not been printed, the writ of error or 
appeal may be dismissed, or such other order made as the 
circumstances may appear to the court to require. If the 
defendant in error or appellee shall have caused unnecessary 
parts of the record to be printed such order as to costs may 
be made as the court shall think proper. 

All statements and stipulations filed hereunder shall dis- 
tinctly and accurately refer to the pages of the original cer- 
tified record as well as the documents to be printed or 
omitted. 

9. At the time of filing the record and docketing the 



Digitized by 



Google 



177 

cause counsel for the plaintiff in error or appellant in patent 
cases may furnish the clerk with copies of patent office draw- 
ings and specifications to be used as inserts, and the same, 
if in proper form and of convenient size, shall be used in 
printing the record. 

10. In all cases prosecuted to this court in which records 
or other matter shall be printed under the supervision of the 
clerk of this court, his fee for preparing the same for the 
printer, supervising the printing, indexing, and distributing 
the copies, shall be twenty-five cents for each printed page 
of the record and index, as provided by law. 

RULE 24.» 

BRIEFS. 

1. The coimsel for the plaintiff in error or appellant 
shall file with the clerk of this court twenty copies of a 
printed brief, and serve upon counsel for the defendant in 
error or the appellee one copy thereof, at least fifteen days 
before the case is called for argument. 

2. This brief phall contain, in order here stated — 

(a) A concise abstract, or statement of the case; pre- 
senting succinctly the questions involved, in the manner in 
which they are raised. 

(b) A specification of the errors relied upon, which, in 
cases brought up by writ of error, shall set out separately 
and particularly each error asserted and intended to be urged ; 
and in cases brought up by appeal the specifications shall state, 
as particularly as may be, in what the decree is alleged to 
be erroneous. When the error alleged is to the admission 
or to the rejection of evidence, the specification shall quote 
the full substance of the evidence admitted or rejected. 
When the error alleged is to the charge of the court, the 
specifications shall set out the part referred to totidem verbis, 
whether it be in instructions given or in instructions refused. 
When the error alleged is to a ruling upon the report of a 



♦Note. — Briefs signed by counsel who are not members of the 
bar of this court or fully qualified under the provisions of Rule 7, 
will not he considered hy the court. 

See, also, sub. 2 of Rule 26. 
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master, the specification shall state the exception to the report 
and the action of the court upon it. 

(c) A brief of the argument, exhibiting a clear state- 
ment of the points of law or fact to be discussed, with a ref- 
erence to the pages of the record and the authorities relied 
upon in support of each point. When a statute of a state is 
cited, so much thereof as may be deemed necessary to the 
decision of the case shall be printed at length. 

3. The counsel for a defendant in error or an appellee 
shall file with the clerk twenty printed copies of his brief 
and serve upon counsel for plaintiff in error or appellant one 
copy thereof, at least three days before the case is called for 
hearing. His brief shall be of a like character with that 
required of the plaintiff in error or appellant, except that 
no specification of error shall be required, and no statement 
of the case, unless that presented by the plaintiff in error or 
appellant is controverted. 

4. When there is no assignment of errors, as required 
by section 997 of the Revised Statutes, counsel will not be 
heard, except at the request of the court; and errors not 
specified according to this rule will be disregarded; but the 
court, at its option, may notice a plain error not assigned 
or specified. 

5. When, according to this rule, a plaintiff in error or 
an appellant is in default, the case may be dismissed on mo- 
tion; and when a defendant in error or an appellee is in 
default he will not be heard, except on consent of his adver- 
sary and by request of the court. 

6. When no counsel appears for one of the parties, and 
no printed brief or argument is filed, only one counsel will 
be heard for the adverse party; but if a printed brief or 
argument is filed, the adverse party will be entitled to be 
heard by two counsel. 

RULE 25.^ 

ORAL ARGUMENTS. 

1. The plaintiff in error or appellant in this court shall 
be entitled to open and conclude the argument of the case. 



*See, also. Rules 36 and 36. 
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But when there are cross-appeals they shall be argued to- 
gether as one ease, and the plaintiff in the court below shall 
be entitled to open and conclude the argument. 

2. Only two counsel will be heard for each party on the 
argument of a cas3. 

3. One hour on each side will be allowed for the argu- 
ment, and no more, without special leave of the court, granted 
before the argument begins. The time thus allowed may be 
apportioned between the counsel on the same side at their 
discretion; provided, always, Lhat a fair opening of the case 
shall be made by the party having the opening and closing 
arguments. 

4. Any case entitled to be heard at any term or session 
of the court may be submitted by either or both of the parties 
on briefs. Consent to submit a case on briefs may be filed 
at any time prior to, or at the time the case is reached for 
hearing. 

RULE 26. 

FORM OP PRINTED RECORDS, ARGUMENTS, BRIEFS, AND PETITIONS 
FOR REHEARING. 

1. All records printed for the use of the court must be 
printed on unglazed paper, nine and one-quarter inches 
long and six and one-quarter inches wide. The printed 
page, exclusive of any marginal note, reference or running 
head, must be seven inches long and four inches wide, except- 
ing in patent cases where counsel furnish to the clerk at 
the time of docketing the cause patent office drawings and 
specifications for insertion. In such cases the margin of 
the record may be sufficiently enlarged to accommodate such 
drawings and specifications. The record must be properly 
indexed. Pica double-leaded is the only mode of composition 
allowed. 

2. All arguments, briefs, and petitions for rehearing, 
printed for the use of the court, must be printed on unruled 
white writing paper, nine and one-quarter inches long and 
six and one-quarter inches wide. The printed page, exclusive 
of any marginal note, reference or running head, must be 
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seven inches long and four inches wide. Pica double-leadd 
is the only mode of composition allowed. 

RULE 27. 

COPIES OF RECORDS AND BRIEFS. 

The clerk shall carefully preserve in his office one copy 
of the printed record in every case submitted to the court for 
its consideration, and of all printed motions, briefs and argu- 
ments filed therein. 

RULE 28. 

OPINIONS OF THE COURT. 

The original opinions of the court shall be filed with the 
clerk of this court for preservation, and when so filed the 
same shall be deemed to have been recorded within the mean- 
ing of this rule. 

RXJLE 29.* 

REHEARING. 

A petition for rehearing may be presented within thirty 
days after judgment. It must be printed, and briefly and 
distinctly state its grounds, and be supported by certificate of 
counsel that in his judgment it is well founded, and that it 
is not interposed for delay. Twenty printed copies must be 
filed with the clerk of this court. 

RULE 30. 

INTEREST. 

1. In cases where a writ of error is prosecuted in this 
court, and the judgment of the inferior court is affirmed, 
the interest shall be calculated and levied from the date of 
the judgment below until the same is paid, at the same rate 
that similar judgments bear interest in the courts of the 
State or Territory where such judgment was rendered. 

2. In all cases where a writ of error shall delay the 
proceedings on the judgment of the inferior court, and shall 
appear to have been sued out merely for delay, damages at a 
rate not exceeding ten per cent., in addition to interest, shall 
be awarded upon the amount of the judgment. 



*See, also, sub. 2 of Rule 26 and Rule 82. 
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3. The same rule shall be applied to decrees for the 
payment of monej' in cases in equity, unless otherwise ordered 
by this court. 

4. In cases in admiralty, damages and interest may be 
allowed, if specially directed by the court. 

RULE 31. 

COSTS. 

1. In all cases where any suit shall be dismissed in this 
court costs shall be allowed to the defendant in error or 
appellee, unless otherwise ordered by the court. 

2. In all cases of affirmance of any judgment or decree 
in this court, costs shall be allowed to the defendant in error 
or appellee, unless otherwise ordered by the court. 

3. In cases of reversal of any judgment or decree in this 
court, costs shall be allowed to the plaintiff in error or appel- 
lant, including the cost of the transcript from the court 
below, unless otherwise ordered by the court. 

4. Neither of the foregoing sections shall apply to cases 
where the United States are a party; but in such cases no 
costs shall be allowed in this court for or against the 
United States. 

5. When costs are allowed in this court it shall be the 
duty of the clerk to insert the amount thereof in the body 
of the mandate, or other proper process sent to the court be- 
low, and annex to the same the bill of items taxed in detail. 

6. In all cases certified to the Supreme Court or removed 
thereto by certiorari or otherwise, the fees of the clerk of 
this court shall be paid before a transcript of the record 
shall be transmitted to the Supreme Court. 

7. Upon the clerk's producing satisfactory evidence, by 
affidavit or the acknowledgment of the parties or their sure- 
ties, of having served a copy of any bill of fees due by them, 
respectively, in this court, on such parties or their sureties, 
an attachment shall issue against such parties or sureties 
respectively to compel payment of said fees. 

RULE 32.* 

MANDATE. 

In all cases finally determined in this court, a mandate or 



*See, also, Bule 
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other proper process in the nature of a procedendo shall, upon 
the payment of any costs due in the case, be issued, as of course 
from this court to the court below, for the purpose of inform- 
ing such court of the proceedings in this court, so that fur- 
ther proceedings may be had in such court as to law and 
justice may appertain. Such mandate, if not stayed by the 
order of the court, shall be issued on the expiration of thirty 
days from the date of such final determination, unless within 
said time a petition for rehearing be filed, in which case the 
mandate shall be stayed until five days after the determina- 
tion of such petition. 

RULE 33. 

CUSTODY OF PRISONERS ON HABEAS CORPUS. 

1. Pending an appeal from the final decision of any 
court or judge declining to grant the writ of habeas corpus, 
the custody of the prisoner shall not be disturbed. 

2. Pending an appeal from the final decision of any 
court or judge discharging the writ after it has been issued, 
the prisoner shall be remanded to the custody from which 
he was taken by the writ, or shall, for good cause shown, 
be detained in custody of the court or judge, or be enlarged 
upon recognizance, as hereinafter provided. 

3. Pending an appeal from the final decision of any 
court or judge discharging tho prisoner, he shall be enlarged 
upon recognizance, with surety, for appearance to answer the 
judgment of the appellate court, except where, for special 
reasons, sureties ought not to be required. 

RULE 34. 

MODELS, DL\GRAMS, AND EXHIBITS OP MATERIAL. 

1. Models, diagrams and exhibits of material forming 
part of the evidence taken in the court below, in any case 
pending in this court, on writ of error or appeal, shall be 
placed in the custody of the marshal of this court at least 
ten days before the case is heard or submitted. 

2. All models, diagrams and exhibits of material placed 
in the custody of the marshal for the inspection of the court 
on the hearing of a case must be taken away by the parties 
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within one month after the case is decided. When this is 
not done it shall be the duty of the marshal to notify the 
counsel in the case, by mail or otherwise, of the requirements 
of this rule; and, if the articles are not remoTed within a 
reasonable time after the notice is given, he shall destroy 
them or make such other disposition of them as to him may 
seem best. 

RULE 3d. 

ASSIGNMENT OF CAUSES FOB HEARING. 

I. Thirty days prior to the opening of any calendar 
session of the court, the clerk is directed to assign causes for 
hearing at the rate of one case for the first day of each term 
or session, and two cases per day for each of the ensuing 
court days of such term or session. Causes shall be grouped 
by States, and assignments made, so as to permit the hearing 
of causes from one State before the causes from the next State 
in order shall be called; causes from the Northern District 
of California shall be assigned for hearing last. Any causes 
entitled by law to preference in hearing shall be first assigned 
and take precedence over other causes from the same State. 
2. No change of the day assigned for hearing will be made 
except by order of the court for reasons shown, and no term 
or session of the court will be extended beyond the foot of 
the calendar as made up pursuant to the provisions of this 
rule. 

3. Ten days before each calendar session of the court 
the clerk shall prepare and cause to be printed a calendar 
of the causes assigned for the approaching session. 

RULE 36. 

TERMS AND SESSIONS OF THE COURT. 

1. One term of this court shall be held annually on the 
first Monday of October and adjourned sessions on the first 
Monday of each month in the year. All sessions shall be 
held at San Francisco, unless otherwise especially ordered by 
the court. 

2. The October, February and May sessions shall be 
known as calendar sessions, and shall be sessions for the trial 
of all causes that shall have been placed upon the calendar 
in pursuance of Rule 35. 
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3. A term of this court shall be held annually in the city 
of Seattle, in the State of Washington, and in the city of 
Portland, in the State of Oregon. The Seattle term shall 
be held beginning upon the second Monday in September, 
and the term at Portland shall be held beginning upon the 
third Monday in September. All appeals and writs of error 
from the district courts for the Districts of Washington, 
the transcripts of which shall be filed in this court between 
the first day of April and the first day of August of each 
year, shall be heard at said annual term in the city of Seattle, 
unless it be stipulated by the parties thereto that they be 
heard at San Francisco. All other appeals and writs of 
error from said district courts for those districts shall be 
heard at San Francisco, unless it b« stipulated by the parties 
thereto that they be heard at said annual term in the city of 
Seattle. All appeals and writs of error from the district 
court for the District of Oregon, the transcripts of which 
shall be filed in this court between the first day of April and 
the first day of August of each year, shall be heard at said 
annual term in the city of Portland, unless it be stipulated by 
the parties thereto that they be heard at San Francisco. All 
other appeals and writs of error from said district court for 
that district shall be heard at San Francisco, unless it be 
stipulated by the parties thereto that they be heard at said 
annual term in the city of Portland. Appeals and writs of 
error from the district courts for the Districts of Idaho and 
Montana, and from the district court of Alaska may, upon the 
stipulation of the parties thereto, be heard at the annual term 
to be held either at Seattle or Portland. 

RULE 37. 

PHOTOGRAPH OP CHINESE TO BE ATTACHED TO BAHj BOND. 

Whenever, in cases of deportation of Chinese, the de- 
fendant be admitted to bail pending appeal, before the bond 
be approved and the party released from custody, a photo- 
graph of the defendant shall be attached to said bond. 
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RULES IN ADMIRALTY 



United States Circuit Court of Appeals 

FOR THE NINTH CIRCUIT 



Adopted May 21, 1900 



l.» 

APPEALS AND NEW PLEADINGS. 

An appeal to the Circuit Court of Appeals shall be taken 
by filing in the office of the clerk of the District Court, and 
serving on the proctor of the adverse party a notice signed 
by the appellant or his proctor that the party appeals to the 
Circuit Court of Appeals from the decree complained of. 

The appeal shall be heard on the pleadings and evidence 
in the District Court, unless the Appellate Court, on motion, 
otherwise order. 

2. 

NOTICE AND BOND. 

Sec. 1. When a notice of appeal is served, the appellant 
shall file in the clerk's office of the District Court a bond for 
costs of the appeal, with sufficient surety in the sum of $250, 
conditioned that the appellant shall prosecute his appeal to 
effect and pay the costs, if the appeal is not sustained. Such 
security shall be given within ten days after filing the notice, 



*Tlii8 rule so far modifies Rule 11 of the General Rules that a 
petition for an appeal and the allowance thereof is not required in 
an admiralty case, nor is the assignment of errors required to be 
filed with notice of appeal. The assignment of errors must, however, 
be sent up to the appellate court with the apostles, as required in 
Rule 4 of the Admiralty Rules. (Kenney v. Louie, No. 939. Motion 
to dismiss appeal denied. May 6, 1903.) 

(185) 
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or the appeal shall be deemed abandoned, and the decree 
of the court below enforced, unless otherwise ordered by a 
judge of this court. 

Sec. 2. And if the appellant desires to stay the execution 
of the decree of the court below, the bond which he shall give 
shall be a bond with sufficient surety in such further sum as 
the judge of the District Court or a judge of this court shall 
order, conditioned that he will abide by and perform what- 
ever decree may be rendered by this court in the cause, or on 
the mandate of this court by the court below. 

Sec. 3. The appellant shall, on filing either of such bonds, 
give notice of such filing, and of the names and residences 
of the sureties, and if the appellee, within two days, excepts 
to the sureties they shall justify, on notice, within two days 
after such exception. 

3. 

REVIEW IN PART ONLY. 

The appellant may also, at his option, state in his notice 
of appeal that he desires only to review one or more questions 
involved in the cause, which questions must be clearly and 
succinctly stated; and he shall be concluded in this behalf 
by such notice, and the review upon such an appeal shall be 
limited to such question or questions. 



APOSTLES ON APPEAL TO CONTAIN. 

Sec. 1. The apostles, on an appeal to this court, shall, in 
cases where a general notice of appeal is served, consist of the 
following : 

(1) A caption exhibiting the proper style of the court 
and the title of the cause, and a statement showing the time 
of the commencement of the suit; the names of the parties, 
setting forth the original parties and those who have become 
parties before the appeal, if any change has taken place; the 
several dates when the respective pleadings were filed, 
whether or not the defendant was arrested, or bail taken, or 
property attached, or arrested, and if so, an account of the 
proceedings thereunder ; the time when the trial was had, and 
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the name of the judge hearing the same ; whether or not any 
question was referred to a commissioner, or commissioners, 
tod if so, the result of the proceedings tod report theteon; 
the date of the entry of the interlocutory and final decrees; 
and the date when the notice of appeal was filed. 

(2) All the pleadings, with the exhibits annexed thereto. 

(3) All the testimony and other proofs adduced in the 
cause. 

(4) The interlocutory decree and any order of the court 
which appellant may desire to have reviewed on the appeal. 

(5) Any report of a commissioner or commissioners to 
which exception may have been taken, with the order or or- 
ders of the court respecting the same, and the exceptions to 
the report, and so much of the testimony taken in the pro- 
ceeding as may be necessary to a review of the exceptions. 

(6) All opinions of the court, whether upon interlocutory 
questions or finally deciding the cause., 

(7) The final decree, and the notice of appeal; and 

(8) The assignments of error. 

Sec. 2. All other papers shall be omitted unless other- 
wise ordered by the judge who heard the cause. 

Sec. 3. Where the appellant shall appeal specially and 
seek only to review one or more questions involved in the 
cause, the apostles may, by stipulation between the proctors 
for the respective. parties, contain only such papers and pro- 
ceedings and evidence as are necessary to review the questions 
raised by the appeal. 

CERTIFYING RECORDS. 

The appellants shall, within thirty days after giving 
notice of appeal, procure to be filed in this court the apostles 
certified by the clerk of the District Court, or in case of a 
special appeal, the stipulated record, with the certification by 
the said clerk of all papers contained therein on file in his 
office. 



*Sed, alfl6. General Rule 17. 
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6. 

IP APPEARANCE OP APPELLEE NOT ENTERED. 

If the appellee does not cause his appearance to be entered 
in this court within ten days after service on his proctor of 
notice that the apostles are filed in this court, the appellant 
may proceed ex parte in the cause, and have such decree as 
the nature of the case may demand. 



NEW ALLEGATIONS, ETC. 

Upon sufficient cause shown, this court, or any judge 
thereof, may allow either appellant or appellee to make new 
allegations or pray different relief or interpose a new defense, 
or make new proofs. Application for such leave may be made 
at any time after the perfecting of the appeal to this court, 
and within fifteen days after the filing in this court of the 
apostles, and upon at least four days' notice to the adverse 
party or his attorney of record. 

8. 

NEW PLEADINGS — NEW TESTIMONY. 

If leave be granted to make new allegations, pray differ- 
ent relief or interpose a new defense, the moving party shall, 
within ten days thereafter, serve such new pleading, duly 
verified, on the adverse party, who shall, if such pleading be 
a libel, within twenty days answer on oath. 

If leave be given to take naw testimony, the same may be 
taken and filed within thirty days after the entry of the or- 
der granting such leave, and the adverse party may take and 
file counter-testimony within twenty days after such filing. 

9. 

NEW TESTIMONY — HOW TAKEN. 

Such testimony shall be taken by deposition before the 
Clerk of this Court, or any United States Commissioner, or 
any Clerk of a District Court of the United States, or any 
Notary Public upon reasonable notice, in writing, given to 
the opposite party or his attorney of record, either in this 
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court or m the court below, which notice must state the name 
or names of the witness or witnesses and the time and place 
of taking his or their deposition or depositions; or by com- 
mission issued out of this court with interrogatories annexed. 
Upon sufficient cause shown, the court may grant an open 
commission. 

10. 

PRINTING NEW PLEADINGS AND TESTIMONY. 

If new pleadings are filed or testimony taken in this 
court, the same shall also be printed and furnished by the 
Clerk, as in the 23d General Rule provided. 

11. 

MOTIONS. 

All motions shall be made upon at least four days' notice. 

12. 

EXTENSION OP TIME. 

The time specified in the foregoing rules for any proceed- 
ing may be extended by order of a judge of this court. 



These rules shall go into effect on the first Monday of 
October, 1900. 
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APPENDIX. 



Memoranda concerning 
applications for writs op certiorari 

UNDER SECTION 240 OF THE JUDICIAL CODE, APPROVED 
MARCH 3, 1911 (36 STAT. 1157), AND UNDER SEC- 
TION 3 OP RULE 37 OP THE RULES OP THE 
SUPREME COURT OP THE UNITED 
STATES (225 U. S. 693). 



Rule 37, Section 3 (at Amended), of the Supreme Court of the 

United States. 

(225 U. S. 693.) 

"3. Where an application is submitted to this court for a 
writ of certiorari to review a decision of a circuit court of 
appeals or any other court, it shall be necessary for the peti- 
tioner to furnish as an exhibit to the petition a certified 
copy of the entire transcript of record of the case, including 
the proceedings in the court to which the writ of certiorari is 
asked to be directed. The petition shall contain only a sum- 
mary and short statement of the matter involved and the 
general reasons relied on for the allowance of the writ. A 
failure to comply with this provision will be deemed a suf- 
ficient reason for denying the petition. Thirty printed copies 
of such petition and of any brief deemed necessary shall be 
filed. Notice of the date of submission of the petition, to- 
gether with a copy of the petition and brief, if any, in sup- 
port of the same shall be served on the counsel for the re- 
spondent at least two weeks before such date in all cases 
except where the counsel to be notified resides west of the 
Rocky Mountains, in which cases the time shall be at least 
three weeks. The brief for the respondent, if any, shall be 
filed at least three days before the date fixed for the sub- 
mission of the petition. Oral argument will not be per- 
mitted on such petitions, and no petition will be received 

(190) 
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copies of the record as printed for the Circuit Court of 
Appeals and adding thereto printed copies of the .proceed- 
ings in that Court. If a sufficient number of records thus 
made up cannot be obtained, making it necessary to reprint 
the record for use on the hearing of the petition, fifty (50) 
copies must be printed under my supervision in order that, 
should the petition be granted, there may be a sufficient num- 
ber for use on the final hearing. 

Monday being motion day, some Monday must be fixed 
upon for the submission of the petition. No oral argument 
is permitted on such petitions, but they must be called up 
and submitted in open court by counsel for petitioner, or by 
some attorney in his behalf. 

If a respondent desires to oppose a petition, thirty (30) 
copies of a brief for such respondent must be filed. These 
briefs must bear the name of a member of the bar of this 
Court, who must also enter an appearance for the respond- 
ent. It is not necessary, however, for such counsel to be 
present in court when the petition is submitted. 

All papers in the case must he filed not later than the 
Saturday preceding the Monday fixed for the submission 
of the petition. 

James D. Maher, 
Clerk, Supreme Court of the U. S. 
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INDEX 

RULES OF THE UNITED STATES DISTRICT 

COURT, NORTHERN DISTRICT 

OF CALIFORNIA 

Abatement, Bule Page 

because of misnomer, abolished in criminal cases 132 60 

by death may be revived in equity 119 57 

none, in actions at law, by reason of the party's death. .102 61 

Absence, 

of parties when cause called for trial 49 23 

Abuse of IMscretion, 

as ground for new trial 100 47 

Accident, 

as ground for new trial 100 47 

Acoonntlns, 

reference to master for 114 55 

Actkms, 

abatement of by death of party in suit in equity 119 57 

abatement of by death or disability of party in action 

at law 102 51 

arrest and bail in 88 39 

attachment in, governed by State law 87 38 

claim and delivery and replevin 89 40 

consolidation of 64 32 

deposit to be made when commenced 56 28 

dismissal when security for costs not given by non- 
resident 57 29 

for infringement of patent or copyright 85 38 

pending for one year without proceeding may be dis- 
missed V 76 37 

technical and complicated, to be referred to master . . . 114 55 

technical and complicated, to be submitted to assessor . . 115 56 

transfer from one division of court to the other 2 2 

Admiralty Rules, 

(For rules in, see p. 61 et seq.) 

Admission to Practice, 

rules governing 15 7 

Affidavits, 

as basis for new trial 100 48 

as basis for rehearing 120 58 

in Clerk's office, anyone entitled to inspect 72 36 

of expert witness in patent case 75 37 

on which order is based must be filed with Clerk 52 24 

when basis of motion, copies must be served 41 18 
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Agreed Statement of Facte, Bnle Page 

cause may be submitted upon, when and how 96 43 

Agreement of Attorneys, 

must be in writing or made in open court, etc 21 9 

Amendmentt 

in case of objection to jurisdiction apparent upon face 

of complaint or bill 73 36 

laws of State in relation to, adopted to certain extent. . . 32 12 

may not be filed as separate paper 32 12 

of bill of exceptions 101 60 

of pleadings, generally, by what laws and rules gov- 
erned 32 11 

of pleadings or proceeding, engrossed copy to be served . 32 12 

on removal of cause from State Court 33 12 

to findings, how to be presented 95 43 

Annulment, 

of written instruments 60 31 

Answer, 

extension of time to file 61 31 

form of 30 11 

jurisdiction may be questioned in 73 36 

to affidavit of expert in patent case 75 37 

Appeal, 

from taxation of costs 64 26 

record on, fee for preparing 58 30 

Appearance, ^ 

by defendant, fees must be deposited 66 28 

by defendant, how compelled 86 38 

general, results from special, when and how 34 14 

none, in person, after appearance by attorney 18 8 

special, and proper, and form of 34 13 

special, how extension of time affected by 34 14 

special, to dismiss for want of prosecution 106 53 

special, treated as general, when 34 13 

Argument, 

all authorities to be submitted on opening statement. . . 50 24 

by attorneys at trial, order of 60 24 

on rehearing 120 58 

printing, fees for taxable as costs 64 27 

statement of points to be furnished 44 19 

time allowed for 60 24 

Arrest, 

for debt 88 39 

on indictment, as of course 130 69 

Arrest and Ball, 

in civil actions, provisions governing, and proceedings 

for 88 39 
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Assessors, Bule Page 

in equity cases 116 66 

Attachments, 

amount of undertaking to be required, etc 87 39 

compensation for keeping property attached 54 27 

in actions at law, governed by practice of State Courts. . 87 88 

proceedings for release of, bow and where conducted. . . 87 39 

writs of, how issued, served and returned '87 39 

AttMiieys, 

address must be left with Clerk 4 2 

address required on pleadings 3 2 

agreements and stipulations of, when enforceable 21 9 

and counsel, same person may act as 17 8 

appointment and duties of as guardian ad litem 24 10 

appointment and duties of In criminal cases 24 10 

authority of one on same side to admit service for 

others 19 8 

compensation of when acting as guardians ad litem 24 10 

conducting cause, may bind clients though not such of 

record 21 10 

continuing authority of 19 8 

death of 20 9 

disbarment of 16 8 

duty to be present when verdict rendered 94 42 

duty to prepare draft of findings 95 43 

entitled to examine witnesses 50 23 

interested in cause, not to be appointed receivers 113 54 

manner and conditions of admitting ' 15 7 

n^iy not become sureties 23 10 

must prepare drafts of orders 53 24 

must submit all authorities on opening statement 50 24 

names of to appear upon trial calendar 7 4 

need not request entry of judgment 97 44 

oath of upon admission 15 7 

of record, must sign all pleadings 30 11 

of record, to have control of causes 19 8 

order of argument 50 24 

rights of parties and procedure in case of death of 20 9 

service upon, how made 19 9 

signature of 16 8 

substitution of, when required 18 8 

time of argument limited 50 34 

when witness, may not argue except by consent or per- 
mission of Court 22 10 

Authorities, 

all must be furnished on opening statement 50 24 

submission of motions on, how made 5 3 

BaU, 

in civil actions 88 39 
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Bankruptcy, Bole Page 
(For rules in see p. 83 et seq.) 

BUI, 

in equity, extension of time to answer 61 31 

rules , 83 

Bills of Exoeptkms, 

after granting of directed verdict 93 42 

after granting of nonsuit 92 41 

extension of time for preparing, how obtainable 61 31 

loss of right to, as ground for new trial 100 47 

procedure for settlement of 101 60 

respective duties of Court and counsel pertaining to 101 50 

time within which may be prepared and filed 9 6 

upon disposal of motion to suppress, or of exceptions to 

depositions 48 22 

Bills of Revivor, 

may be filed without leave of Court Ill 64 

Bond, 

of guardian ad litem — when required 69 34 

Bonds, 

extension of time for filing 61 31 

form of 70 34 

of surety companies, requirements of 71 35 

on attachment 87 39 

requisites of — Justification of sureties 71 35 

when not required to plead in haec verba 31 11 

(See Undertaking and Security.) 

Books, 

in possession of opposite party, inspection of 103 62 

Briefs, 

generally, style of printing and kind of paper 65 33 

in Clerk's office, anyone entitled to inspect 72 36 

on motions must be filed before argument 44 19 

number of copies for Court and to be served 65 33 

submission of motions on, how made 5 3 

Business, 

distribution and assignment of 2 1 

Calendar, 

calling of for purpose of setting causes for trial 7 5 

causes not answered on call will be set for day certain. . 7 5 

causes to retain places upon until reached 8 6 

day; cases on, not reached to hold relative place 8 6 

general trial, in second division, when and how made up 7 4 
jury cases on, if continued or jury waived without 

notice, penalty for 8 6 

law and motion, duties of clerk in preparing days on 

which to be heard 6 3 
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Calendar — Continued. Bole Page 

matters dropped may be restored, how 6 3 

matters not answered after three calls shall be 

dropped 6 3 

trial, failure to notice cause to be set on 105 53 

trial, placing causes upon after call of 7 6 

Oanoellalioii, 

of written instrument, how effected 60 31 

Ci^ias, 

State practice as to adopted 86 38 

Causes, 

(See Actions.) 

Certificate, 

as to character and professional standing of applicant 

for admission to practice to be filed 15 7 

CertioFari, 

governed by State practice 66 33 

Challenges, 

to jurors in criminal cases 131 60 

Charge, 

to jury, directed verdict 93 42 

to jury, exceptions to, how and when to be taken 91 41 

to jury, requests for instructions 90 40 

daim and Delivery, 

State practice as to adopted 89 40 

Clerk, 

duties of, in relation to general trial calendar 7 4 

duties of, pertaining to law and motion calendar 5 3 

duty in regard to judgment docket 104 53 

duty to enter judgment 97 43 

duty to permit anyone to inspect records 72 36 

duty to refer cause to master 114 62 

duty to tax casts 54 26 

service of papers upon 4 2 

Commission, 

may be for oral examination 46 22 

opening and filing 47 22 

to take depositions, exceptions to, after taking 48 22 

to take depositions, proceedings to obtain 46 21 

Commissioner, 

to take evidence may be named by clerk 46 21 

CcMnpensation, 

(See Fees.) 

Complaint, 

address of attorney must be endorsed upon 4 3 

extension of time to file answer to 61 31 
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Complaint — Continued. Bole Page 

. form of 30 11 

on written Instrument 31 11 

Cmflictiii^ dainifi, 

substitution in cases of 39 16 

Oonfonnity Act, 

State practice adoi^ted in actions at law 85 38 

OonsolidaticnL of Causes, 

when proper and proceedings for 64 32 

Comtiiiiiaiioe, 

for term, of causes not answered upon calling calendar. 8 6 
granted as of course to enable party to meet new matter 

at hearing of motion 42 18 

upon death or disability of party 102 61 

Contract, 

when not required to plead in haec verba 46 22 

written, annulment 60 31 

written, notation of decree on face of 60 31 

Copies, 

certified, when to be furnished and taxed as costs 58 29 

of orders, etc., to be prepared by counsel requiring same 53 24 

Copyright, 

suit for infringement of, practice^ 85 38 

Corporations, 

non-resident, security for costs 57 29 

sureties on bonds 71 35 

Costs, 

appeal from clerk's taxation, how taken 54 26 

blank for, to be left in judgment 97 43 

blank to be left in judgment entry for 97 44 

certified copies furnished Court to be taxed as ; 58 30 

deposit by parties to cover 56 28 

fees for certified copies of pleadings to be taxed 57 29 

how claimed and taxed 54 25 

memorandum of, what to specify 54 25 

of keeping property attached 54 27 

security for, by non-resident 57 29 

security for, by non-resident of district, proceedings 

to obtain 57 29 

to accrue, deposit to secure 56 28 

what may be taxed as 54 25 

when deemed waived 54 25 

Counsel, 

(See Attorneys.) 

Court, 

depositing money subject to litigation 37 16 

distribution of business 2 1 
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Court, The, Rule Page 

dlYislons of 1 i 

extension of terms of 9 6 

places of sitting 1 1 

Criminal Cases, 

appointment by court of attorney for accused 34 10 

arrest on indictment * 130 59 

Impaneling and challenging of Jurors in 131 59 

pleas of micfnomer abolished 132 60 

procedure on habeas corpus 133 60 

rules 69 

excessive as ground fbr new trial 100 47 

I>ay Calendar, 

what to contain 8 6 

I>eath, 

and revivor 119 57 

of attorney or solicitor or party 20 9 

of party and revivor in actions at law 102 51 

of party and revivor in name of legal representative. . .102 51 

of party and revivor in suits in equity 119 57 

of party, effect of, in case of neglect to substitute legal 

representative 102 51 

Debt, 

imprisonment for 88 39 

I>ecree, 

draft of must be prepared by attorney 53 24 

enforcement of, governed how 99 46 

enrollment not essential to finality of 116 57 

in equity, entry and enrollment of 116 57 

lien of 99 46 

upon written instrument to be noted by clerk 60 31 

I>eed, 

notation of decree on face of 60 31 

]>efaiilt, 

may be taken when party does not appear at trial 49 23 

]>efeiKlant, 

arrest and bail of 88 39 

infant, guardian ad litem for 24 10 

l>einiuTer, 

extension of time to file 61 31 

to jurisdiction 73 36 

I>eposit, 

in Court, pending litigation. 38 16 

to secure further costs, required 56 28 
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I>eposttt<m8, Rule F«ge 

objections to, and motions to suppress 48 22 

of expert witnesses in patent cases 75 37 

opening and filing, proceeding for, and duty of clerk 

pertaining to 47 22 

proceedings for taking pursuant to commission 46 21 

transmission of 46 21 

when read, deemed admitted in evidence 54 27 

Directed Vwdict, 

how obtainable 93 42 

IMsabillty, 

of party, action shall not abate because of 102 51 

DisbursemeiLts, 

how and when taxed 54 25 

Discharge, 

of attachment, how effected 87 39 

Dismissal, 

by motion for nonsuit 92 41 

for want of jurisdiction shown, on motion or at trial. . . 73 36 

for want of prosecution, generally 76 37 

for want of prosecution of actions at law 105 53 

for want of prosecution upon failure to have subpoena 

issued 121 59 

for want of prosecution where notice to set not given 

for three consecutive terms 105 63 

when party does not appear at trial 49 23 

when security for costs not given by non-resident 57 29 

Docket, 

of judgment 104 53 

Docuroents, 

as basis for new trial 100 49 

inspection of before trial 103 52 

when basis of motion, copies must be served 41 17 

Election, 

between proceedings, in removed cause 33 12 

Endorsemeiit, 

of papers required 3 2 

Engrossment, 

of bills of exceptions 101 50 

of findings, when to be made 95 43 

Enrolled Papers, 

duty of clerk after entry of final decree 117 57 

Enrollment, 

of decree in equity not necessary to finality 116 57 

Entary, 

of judgment, duty of Clerk. 97 43 
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Brror, Bule Page 

Of law as ground for new trial 100 47 

Bridenoe, 

effect given to, upon motion for nonsuit 92 41 

effect of introducing, after ruling on request for in- 
structed verdict 93 42 

effect of introducing after ruling upon motion for non- 
suit 92 41 

grossly impertinent or scandalous, not received before 

Examiner or Commissioner 45 20 

grossly impertinent or scandalous, penalty for offering. . 45 20 

inspection of, in possession of opposite party 103 52 

insufficiency of, as ground for new trial 100 47 

may be agreed to by parties 96 43 

newly-discovered, as ground for new trial 100 47 

objections to, how and when to be stated 51 24 

of expert witnesses in patent causes 75 37 

of expert witnesses limited 74 37 

oral, may be heard upon motion 41 17 

order of introduction by parties 50 23 

practice relating to taking in equity cases 46 20 

reference of objections before Examiner to Court 45 20 

requests for instructions must be presented before in- 
troduction of 90 40 

taking, to be used on motion, practice governing 41 17 

taking upon condition before Examiner 45 20 

Bxainiiier, 

must exclude impertinent evidence 45 20 

Sxaminers, 

fees of 54 27 

Elzoeptions, 

bill of, preparation and settlement of 101 50 

to action of Court upon request for instructed verdict. . 93 42 

to Court's charge to jury, how and when to be taken. . . 91 41 

to depositions must be served and filed, when 48 22 

to granting of nonsuit 92 41 

to report of master because of imperinent evidence 45 20 

to report of master, how taken 114 56 

to ruling on motion for nonsuit, how taken and pre- 
served 92 41 

Excessive Damages, 

as ground for new trial 100 47 

Executions, 

how decrees in equity enforced 118 57 

practice governing and proceedings upon 99 46 

stayed by petition for new trial 100 49 

Exemptloiis, 

State practice as to adopted 99 46 
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Exhibits, Rule Page 

clerk to be custodian of , 59 30 

when and upon what conditions withdrawn 59 30 

Expert Witnesses, 

number of 74 37 

Experts, 

in patent cases, testimony of 75 37 

Extension of Time, 

how efTected, in case of special appearance 34 13 

may be until after certain event occurs 61 32 

not obtainable beyond 30 days unless stipulated 61 31 

rules governing 61 31 

when stipulation of counsel required for 61 31 

Facts, 

may be agreed to by parties 96 43 

Fees, 

for issuing process, when payable 56 28 

for reporting and transcribing testimony 55 27 

of Clerk for comparing and correcting printed records . . 58 30 

of Clerk for preparing record on appeal 58 30 

of Clerk to be deposited when action conmienced 56 28 

of court reporter 54 27 

of examiner for reporting testimony 54 26 

of jury, when payment of required, in case of waiver. . . 8 6 

of marshal for keeping property attached 54 27 

of master for reporting testimony 54 26 

pf witnesses 54 26 

payable by defendant on appearance 56 28 

Findings, 

agreed statement in lieu of 96 43 

discretionary with Court to make, except request be 

made 95 42 

of Master on reference in equity cases, what to contain. .114 55 

of Master, subject to review upon exceptions 114 55 

practice with reference to 95 42 

preparation and service of 95 43 

Fraud, 

how to be stated in report of master 114 55 

Garnishment, 

State practice as to adopted 87 38 

Guardian ad Litem, 

attorney or solicitor to act as when appointed by Court. 24 10 

bond, when and when not required to be filed by 69 34 

procedure for appointment of 68 34 

who may, and who may not be appointed as 67 34 

Habeas Corpus, 

procedure on 133 • 60 
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Hearings, Rule Page 

in absence of party 49 23 

of motions, practice at 42 13 

Hearings and Trials, 

practice governing 7 4 

(See Trial.) 

Holidays, 

which not excluded in computation of time 62 32 

impertinenoe, 

must be excluded from evidence 45 20 

Indictment, 

arrest after 130 59 

Infant, 

guardian ad litem for 67 34 

Infant Defendant, 

guardian ad iitem for 24 10 

Infringement, 

• of patent or copyright, action for 86 38 

Injunction, 

precedence of on motion calendar 5 3 

rules and practice governing issuance and disposal of. .112 54 
(See Restraining Order.) 

Inspection of Documents, 

consequence of failure to obey order pertaining to 103 52 

in Clerk's office, anyone entitled to 72 36 

proceedings to obtain 103 62 

lustraction for Vordict, 

when proper, and practice governing 93 42 

Instmcticms to Jury, 

exception to, how taken 91 41 

for directed verdict 93 42 

requests for, how and when presented 90 40 

Instrument, 

written, notation of decree on face of 60 31 

Interpleader, 

how effected 39 16 

Interrogatories, 

how settled before Judge or Court 46 21 

Irregularity, 

of proceedings as ground for new trial 100 47 

Judge, 

of one division may act in the other 2 2 

Judgment, 

draft of must be presented by counsel 63 24 
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Judgment — Continued. Rule F«ge 

entry of 97 43 

ei^try of when findings requested 95 43 

execution on 99 46 

lien of 99 46 

suspension of by petition for new trial 100 49 

upon written instrument to be noted by clerk 60 31 

Judgment Docket, 

duties of clerk with respect to 104 53 

Judgment-roll, 

designation of papers constituting 98 44 

duties of clerk with respect to 98 44 

Jurisdiction, 

how and when objections to, to be taken and heard 73 36 

may be questioned on motion to remand 73 36 

special appearance to object to 34 13 

Jury, 

charge to, exceptions 91 41 

directed verdict of, how obtainable 93 42 

duty of counsel to be present when verdict of, rendered. 94 42 

impanelment and challenges in criminal cases 131 59 

misconduct of as ground for new trial 100 47 

requests for instructions to 90 40 

Jury Trial, 

procedure after waiver filed 95 42 

terms on continuance of 8 6 

waiver of by stipulation or consent 8 6 

Iiaw Calendar, 

day of calling 5 3 

liien, 

of judgments and decrees 99 46 

Mandamus, 

governed by State practice 66 33 

Marshal, 

compensation for keeping property attached 54 27 

duty in replevin and claim and delivery 89 40 

duty on execution 99 47 

duty to execute attachment 87 38 

duty to imprison party to action 88 39 

duty to serve process 86 38 

Master, 

exceptions to report because of impertinent evidence. . . 45 20 

fees of, when to be taxed as costs 54 27 

must exclude impertinent evidence 45 20 

Master in Chancery, 

duties of upon reference in equity cases 114 55 
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of court as basis for new trial 100 48 

Modification, 

of written instrument, how effected 60 31 

Money, 

disposition of pending litigation 38 16 

Moti<MI4S, 

calendar, when called 5 3 

endorsement of required 3 2 

essentials as to notice of are service of moving papers. . 41 17 

extension of terms of court for hearing 9 6 

for continuance on death of party 102 51 

for inspection of documents 103 52 

for new trial 100 47 

for nonsuit 92 41 

may take place of order to show cause 40 17 

notice, modification of, how obtainable 61 31 

points and authorities must be filed before argument. . . 44 19 

practice at hearing of 42 18 

submission on briefs 5 3 

testimony may be taken in support of 41 18 

to dismiss for lack of jurisdiction 73 36 

to dismiss for want of prosecution generally 76 37 

to dismiss for want of prosecution in actions at law.. 105 53 
to dismiss for want of prosecution in suits in equity. 121 59 
to dismiss when security for costs not given by non- 
resident 57 29 

to obtain reference to master 114 55 

to remand, amendment of pleadings after denial of 33 12 

to remand, jurisdiction may be question on 73 36 

to require security for costs by non-resident 57 29 

to retax costs, when to be made and filed 54 25 

to strike out answer of witness 51 24 

to suppress depositions 48 22 

when dropped from calendar 5 3 

Misnomer, 

pleas of, abolished in criminal cases 132 60 

Mistake, 

how to be stated in report of master 114 55 

Naturalization, 

when and where to be considered 6 4 

BTew Trial, 

effect of order disposing of petition for 100 48 

grounds and procedure for 100 47 

hearing and disposal of petition for 100 48 

use and service of papers upon proceeding for 100 47 

Non-Resident, 

security for costs by 57 29 
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motion for, practice governing 92 41 

Notation, 

on written instrument of decree 60 31 

Notes, 

when not required to plead in haec verba 31 11 

Notice, 

computation of time of 62 32 

how given 43 19 

of agreement waiving jury, filing and service of 8 6 

of designation of attorney or solicitor upon whom papers 

to be served 19 8 

of motion for leave to amend, required 3^ 11 

of motion, general rules governing 41 17 

of motion to suppress, and of exceptions to depositions. . 48 22 

of petition for rehearing 120 68 

required of substituted, designation of place for service 

of papers 4 2 

upon which order is based must be filed with Clerk... 52 24 

Oath, 

of attorneys upon admission 15 7 

Objections, 

to evidence, how and when to be stated 51 24 

to evidence in equity cases to be passed upon by Court. .114 55 

to jurisdiction, how made and disposed of 73 36 

Obligation, 

form of in bonds, etc 70 35 

Opening Statement, 

when to be made by counsel 50 23 

Oral Examinations, 

may be had under commission, by stipulation 46 21 

Cta^er to Show Ganse, 

relief may be also had by motion 40 17 

Orders, 

draft of to be prepared by counsel if required 53 24 

for judgment, effect of where findings not waived 95 43 

for withdrawal of exhibits 59 30 

for withdrawal of papers from Clerk's office 57 29 

general provisions pertaining to 52 24 

may be made in vacation 52 24 

required to be entered, or signed by the Judge and filed 

together with papers upon which made 52 24 

shortening time to be served with notice 41 17 

Papers, 

endorsement of required 3 2 

in Clerk's office, anyone entitled to inspect 72 36 
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in possession of opposite party, inspection of 103 52 

not to be taken from Clerk's office 58 29 

printed, requirements as to style of 65 33 

proof of service of 37 16 

service of, how made 36 14 

service of when address not left with Clerk 4 2 

Parties, 

absence of, at call of cause, consequences of 49 23 

accused of crime may have attorney appointed by Court 24 10 

arrest and bail of 88 39 

death of, and revivor 119 67 

death of, and revivor at law 102 51 

death of, and revivor in equity 119 57 

duty of to be present or represented upon return of 

verdict 94 42 

duty to prepare draft of findings 95 43 

entitled to open cause at trial 50 23 

interested, not to be appointed receivers 113 54 

may be personally heard, when 18 8 

primarily liable for transcript of testimony adduced 

by them 55 28 

service upon when address not left with Clerk 4 2 

Patent Cases, 

number of expert witnesses may be limited 75 37 

rules of practice in 85 38 

Petition, 

for new trial 100 47 

for rehearing : 120 58 

on which order is based must be filed 52 24 

printed, requirements as to style of 65 33 

Petition for Rehearing, 

in actions at law 100 47 

in suits in equity 120 58 

Plaintiff, 

must deposit money to cover costs 56 28 

Plea, 

of misnomer abolished in criminal cases 132 60 

Pleading and Practice, 

rules of in actions at law 85 38 

rules of in suits in equity; general provisions as to 110 54 

Pleadings, 

address of party must be endorsed upon 4 2 

amended, supersedes and takes place of original 32 11 

amendment of generally 32 11 

amendment of on removal proceedings 33 12 

distinctions as to requirements of in actions at law 

and in equity respectively 32 12 
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endorsement of, required 3 2 

engrossment and form of 30 11 

extension of time to file 61 31 

general provisions as to 32 11 

how signed and entitled 30 11 

inspection of in Clerk's office, anyone entitled to 72 36 

in suits in equity 110 54 

interlineations not permitted 30 11 

not to be taken from Clerk's office 57 29 

printed, requirements as to style of 65 33 

proof of service of 37 16 

requisites of, where several obligations are sued on 31 11 

service of, how made 36 14 

service of, when address not left with Clerk 4 2 

to what extent conformable to State laws 32 11 

Points and Authorities, 

all must be furnished on opening argument 50 24 

on motions must be filed before argument 44 19 

Practice, 

in admiralty cases 1 61 

in bankruptcy cases 1 83 

in criminal cases 130 59 

in suits in equity 110 54 

State, adopted in actions at law 85 38 

Preliminary Injunctions, 

practice as to 112 54 

Printing, 

of briefs and testimony, requirements 65 33 

testimony and arguments to be taxed as costs 54 27 

Procedure, 

at trials 50 23 

in suits in equity 110 54 

in mandamus, etc., conforms to that of State 66 33 

in actions at law conforms to that of State 85 38 

in admiralty cases 1 61 

in bankruptcy cases , 1 83 

in criminal cases 130 59 

Proceedings, 

stay of, when address of party not left with Clerk 4 2 

Process, 

and writs, must conform to acts of Congress in that 

behalf 35 14 

for arrest in civil action, issuance of, service and return 88 39 

for arrest or imprisonment of party 88 39 

in actions at law, form of and service of 86 38 

in actions of replevin 89 40 

in attachment proceedings 87 38 

on execution 99 47 
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on replevin and claim and delivery 89 40 

to be served by Marshal 36 14 

to procure witnesses at hearing of motion 41 17 

Production, 

of evidence in possession of opposite party 103 52 

Prohibition, 

governed by State practice 66 33 

Promissory Notes, 

notation of decree on face of 60 31 

PablicatioiL, 

service by, to be according to Federal statutes 86 « 38 

Receiver, 

interested party not appointed without consent of all 

parties 113 54 

when appointed and practice therein 113 54 

Record, 

for judgment-roll 98 44 

on appeal, fee for preparing 58 30 

ReccMrds, 

certification of by Clerk 58 30 

clerk to be custodian of 58 29 

free access to and right to inspect guaranteed 72 36 

not to be taken from Clerk's office on appeal 58 30 

Redemption, 

from execution sale 99 46 

Reference, 

of issues in equity cases to Master 114 55 

Rehearing, 

effect of proceeding for upon other proceedings in same 

action 120 58 

essentials of, petition Ifor 120 58 

general effect or ruling upon petition for 120 58 

in actions at law 100 47 

procedure upon petition for 120 58 

Release, 

from liability, upon deposit in Court 38 16 

of attachment, how effected 87 39 

Removal of Cause From State Court, 

amendment of proceedings in Federal Court 33 12 

filing transcript of record 63 32 

jurisdiction may be questioned on motion to remand. . . 73 36 

Removal of Causes, 

practice governing 63 32 

proceedings upon, in Federal Court 83 12 
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amendment and other proceedings in 38 13 

deposit required when cause docketed 56 28 

how prior proceedings in State Court regarded 63 32 

jurisdiction may be questioned on motion to remand ... 73 36 

Replevin, 

proceedings and process in cases of 89 40 

Report, 

of master 114 65 

Reporter, 

duty to note exceptions to charge to jury 91 41 

Re^rters* Fees, 

for transcription of original and copies 55 28 

how and by whom to be paid 55 28 

per diem, when payable s 55 28 

taking of testimony or other proceedings 55 27 

Requested Instructions, 

to jury, refusal to give, how excepted to 91 41 

to jury, when required to be presented 90 40 

Restrainini; Order, 

how obtained 112 54 

Review, 

bills of Ill 54 

Reviv<»», 

in equity to be as provided by equity rules 119 57 

Roll of Attorneys, 

clerk to keep, and those admitted to sign 15 7 

Sales, 

on execution 99 46 

Scandal, 

must be excluded from evidence 45 20 

Secretary, 

to judge, duty with reference to bills of exceptions. . .101 50 

to judge, duty with reference to proposed findings 95 43 

Security, 

for costs by non-resident, how obtained 57 29 

requirements as to form of 70 34 

Service, 

admission of, by attorneys and solicitors 19 9 

by publication, to be according to Federal statutes 86 38 

designation of place to be endorsed on papers filed, etc. . 4 2 

of amendments, requirements as to 32 11 

of cost-bill, proof of 54 25 

of notices and moving papers, how made 41 17 

of papers generally, how and by whom to be made 36 14 
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of papers generally, to be upon attorney of record 19 8 

of papers upon designated attorney 19 8 

of process, how and by whom made in actions at law . . 35 14 

of summons on defendant, how made in actions at law. 86 38 

of summons, when to be made 105 53 

of writs and process 35 14 

proof of, what constitutes 37 16 

upon Clerk when address of party not left with Clerk. . 4 3 

Solicitor, 

and counsel, same person may act as 17 8 

(See Attorneys.) 

Special Appearance, 

to dismiss for want of prosecution 105 53 

when and how made, etc 34 13 

Special Findings, 

in report of master 114 55 

practice with reference to 95 42 

Standing Master, 

reference to 114 52 

Statement of Facts, 

may be agreed to by parties 96 43 

Statement of Points, 

failure to serve, may preclude argument 44 19 

to be furnished on argument 44 19 

State Practice, 

adopted as to mandamus, etc 66 33 

adopted in actions at law 85 38 

adoption as to arrest and bail of defendant 88 39 

adoption as to attachments 87 38 

adoption as to claim and delivery and replevin 89 40 

adoption as to executions 99 46 

adoption as to summoning defendants 86 38 

Stay of Proceedings, 

in case of death of attorney or solicitor 20 9 

in case of failure to leave address with clerk 4 2 

Stenographer, 

fees of for reporting testimony 55 27 

Stipulations, 

must be endorsed by Judge 21 10 

must be filed with Clerk 52 24 

Sftipulations and Agreements, 

of counsel, requisites of 21 9 

Substitution, 

in case of conflicting claims, prerequisites to order for. . 39 16 

of legal representative, proceeding for 102 51 

Summons, 

in actions at law 85 38 

when must be issued 105 53 
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practice in regard to 99 46 

Sureties, 

qualifications and justification of 71 35 

Surety, 

attorneys may not be 23 10 

companies, bonds of 71 36 

extension of time for justification 61 31 

form of obligation of 70 35 

Tender, 

how made 38 16 

Term, 

orders may be made after 52 24 

Terms of CJourt, 

extension of 9 6 

Testimony, 

expert, may be limited by court 74 37 

printing, fees to be taxed as costs 54 27 

printing, requirements as to style 65 32 

Time, 

extension of when special appearance filed 34 13 

extensions of, how obtainable 61 31 

may be extended until after certain event occurs 61 32 

not extended beyond 30 days unless stipulated 61 31 

rules governing computation of 62 32 

Transcript, 

as basis for new trial. 100 48 

filing on removal proceedings 63 32 

of testimony, fees of reporter for 55 27 

Transfer, 

may be made for cause or convenience 2 1 

Trial, 

Calendar, failure to notice cause to be set on. 105 53 

fair, lack of as ground for new trial 100 47 

generally, order of evidence and argument at 50 23 

generally, procedure and practice at 50 23 

in absence of party 49 23 

in criminal cases 131 59 

petition for new 100 47 

requests for instructions to jury 90 40 

setting causes for, on first day of term 7 4 

terms imposed on continuance of 8 6 

Trials and Hearings, 

practice governing 7 4 

Undertaking, 

extension of time for filing 61 31 

for security for costs by non-resident, how obtained 57 29 
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form of 70 34 

on attachment 87 39 

qualifications and justification of sureties upon .70 34 

(See Bonds.) 

Undue Influence, 

how to be stated in master's report 114 55 

United States Commissioner, 

duty regarding replevin and claim and delivery 89 40 

duty to discharge attachments 87 39 

fees for transcript of testimony 55 27 

Vacation, 

what orders may be made in 52 24 

Verdict, 

after, duty of Clerk to enter judgment 97 44 

in civil case parties need not be called before receiving. . 94 42 

instruction for 93 42 

Verification, 

of cost-bill required 64 25 

Want of Prosecution, 

dismissal for, generally 76 37 

dismissal for, in action at law 105 53 

dismissal for, in equity causes 121 59 

Warrant, 

bench, for arrest in criminal action 130 59 

Witness, 

attorney who is may not argue cause 22 10 

expert, in patent cases 75 37 

expert, number of permitted 74 37 

fees of when attending from outside the district 54 26 

fees of when attending voluntarily 54 26 

may testify in support of motions 41 18 

mileage and fees of 54 26 

when answer of liable to be stricken out 50 24 

who may cross-examine 50 23 

Writ of Error, 

record on, fee for preparing. 58 30 

suspension of by petition for new trial 100 ' 49 

Writs and Process, 

for arrest or imprisonment of party 88 39 

of execution 99 47 

of fiabeas oorpvrS, custody of persons seeking release on. 133 60 

of replevin and claim and delivery 89 40 

on attachment 87 38 

service by publication 86 38 

service of 35 14 

shall be as provided by acts of Congress 35 14 

to compel appearance of defendant 86 38 
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RULES OF THE SUPREME COURT OF THE 
UNITED STATES 

Bule See. Page 

Adjournment 27 — 107 

Admiralty, record in 8 6 93 

Appeals in cases involving jurisdiction of District 

Court 32 — 109 

direct from District Court, when and by whom 

allowed 36 1 111 

bail to be allowed, when 36 2 111 

under act of March 3, 1911 36 — 111 

Appearance of counsel 9 3 94 

for plaintiff in error or appellant, no 16 — 99 

defendant in error or appellee, no 17 — 100 

either party, no 18 — 100 

Argument, oral 22 — 103 

order of 22 1 103 

printed 20 — 100 

not received after submission 20 4 101 

submission on 20 1 100 

time allowed for 22 3 103 

on motions 6 2 89 

Assignment of errors 21 2, 4 101, 102 

under act of March 3, 1911 35 1 110 

Attachment for clerk's fees 10 8 95 

Attorneys, admission of 2 1 87 

oath of 2 2 87 

Bail, when and how granted 36 2 111 

Bill of exceptions 4 — 88 

Briefs 21 — 101 

contents of 21 2 101 

form of printed 31 — 109 

for resondent on certiorari, when to be filed 37 3 112 

index to, when required, etc 21 8 102 

not received after argument 20 4 101 

service on opposing counsel required 21 7 102 

time for filing by plaintiff in error or appellant. . . 21 1 101 

defendant in error or appellee 21 3 102 

Cases involving same question may be heard together 26 8 107 

dismissal of, in vacation 28 — 108 

passed, how restored to call 26 9 107 
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Bule Sec. Page 

Certiorari 14 — 97 

to Circuit Court of Appeals, regulations goyeming 

applications for 37 3 112 

Circuit Court of Appeals, cases from, etc 37 — 112 

practice in 40 — 113 

Citation, service of 8 6 92 

Clerk 1 — 87 

Clerk's fees, table of 24 7 104 

attachment for 10 8 95 

deposit for 10 1 94 

Conference-room library 7 3 91 

Costs of printing record 10 2, 6, 7 94, 95 

how taxed 24 — 104 

none recoverable in cases where United States is 

party 24 4 104 

Counsel, admission of 2 1 87 

appearance of 9 3 92 

no appearance of 18 — 100 

time allowed for argument 22 3 103 

motions 6 2 89 

two only to be heard on argument 22 2 103 

Custody of prisoners on habeas corpus 34 — 110 

Damages for delay 23 2 103 

Death of a party 15 — 97 

defendant in error or appellee after judgment in 

lower court 15 3 98 

Defendant, no appearance of 17 — 100 

Deposit for clerk's fees 10 1 94 

Dismissal in vacation 28 — 108 

Docket, call of 26 — 106 

day-call 26 2 106 

Docketing cases 9 — 93 

by plaintiff in error or appellant 9 1 93 

defendant in error or appellee 9 2 93, 94 

Errors, assignment of 21 4 102 

specincation of 21 2 101 

Evidence, new, how taken 12 1 96 

in admiralty 12 2 96 

in the record, objections to 13 — 97 

Exceptions, bill of 4 — 88 

Exhibits of material 33 — 109 
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Fees, table of clerk's 24 

attachment for 10 

security for 10 

Habeas corpus, custody of prisoners on 34 

Interest 23 

at law 23 

in admiralty 23 

in equity 23 

under act of March 3, 1911 38 

Jurisdiction — cases involving District Court 32 

Law library 7 

clerk to deposit records in 7 

mode of obtaining books from, by counsel 7 

of conference-room 7 

List of cases in briefs, when required, etc 21 

Mandate in case dismissed 24 

in vacation 28 

Mandates 39 

Motion day 6 

Motions 6 

notice and service of briefs 6 

notice of 6 

revenue cases 26 

cases involving jurisdiction of District Court. . 32 

submission of 6 

time allowed for argument 6 

to advance 26 

cases once adjudicated 26 

criminal cases 26 

to affirm 6 

to be in writing 6 

to dismiss 6 

Opinions of the Supreme Court 25 

court below to be annexed to record 8 

Original papers not to be taken from court room or 

clerk's office 1 

from court below 8 

Parties, death of 15 

Petitions for certiorari to C. C. A. — regulations gov- 
erning 37 

Plaintiff in error or appellant, no appearance of 16 

Practice 3 

Process, form of 5 

service of 5 
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Record 8 — 91 

certiorari for diminution of 14 — 97 

cost of 10 2 94 

designated record from court below 8 1 91 

how printed 35 2 111 

in admiralty cases 8 6 93 

in cases coming up under act of March 3, 1911 37 — 112 

printing parts of 10 9 95 

printed form of 31 — 109 

printed under supervision of clerk 10 5 94 

return of 8 1 91 

to contain all necessary papers in full 8 3 92 

opinion of court below 8 2 92 

translations of papers in foreign language 11 — 96 

Rehearing 30 — 109 

Representatives of deceased parties appearing 15 1 97 

not appearing 15 2 98 

Return of writ of error 8 — 91 

day 8 5 92 

Revenue cases advanced on motion 26 5 107 

Second term, neither party ready for trial 19 — 100 

Security for clerk's fees 10 1 94 

SubpcBna, service of 5 3 88 

Supersedeas 29 — 108 

Translations 11 — 96 

Writ of error, return to 8 — 91 

in cases involving jurisdiction of district courts.. 32 — 109 

under act of March 3, 1911 36 — 111 
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RULES FOR COURTS OF EQUITY OF THE 
UNITED STATES 

Rule Page 

Abatement, defenses formerly presentable by, to be made 

in answer 29 124 

Absence of persons who would be proper parties 39 127 

Account, matters of, reference to master 59 135 

to be identified but not stated in master's report 61 136 

forms of, before master 63 137 

Action at law, erroneously begun as suit in equity, transfer 22 121 

joinder of, causes of 26 122 

to be presented in name of real party in interest 37 127 

Additional rules, by district court 79 143 

Administrator as party 37 127 

Admissibility of evidence offered to be passed on by court 46 129 

Admission of execution, etc., of documents, etc 58 134 

Advancement of causes, notice of interlocutory orders, etc. 6 117 

Affidavit, plaintiff's, of noncompliance with decree, attach- 
ment to issue 8 117 

of expert witnesses in patent and trade-mark cases, pro- 
visions as to 48 130 

on application for preliminary injunction 73 140 

required on application for continuance 57 134 

previously used in court, etc., may be used before master 64 137 

to be identified but not stated in master's report 61 136 

to be made of service of process by person appointed 

therefor 15 119 

Affirmation in lieu of oath 78 143 

Agreed statement, record on appeal 77 143 

Alternative defenses may be stated in answer 30 124 

Amended bill, answer to 32 125 

Amendments, generally 19 120 

of bill, as of course 28 123 

not after defendant's pleading filed, except, etc 28 123 

on suggestion of defect of parties 43 128 

of pleadings on substitution of parties 46 129 

permitted of any process, pleading, record, etc 19 120 

Answer, subpoena, proper process to compel 7 117 

amendment of, by leave, on reasonable notice 30 124 

cause at issue on filing of, unless, etc 31 125 

contents, counterclaim 30 124 
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Answer— Continued, Rule P»g© 
defenses formerly presentable by plea in bar or abate- 
ment to be made in 29 124 

defenses to be presented in 29 124 

enlarging time for filing 17 120 

exceptions for insufficiency of, abolished 33 125 

exceptions to, for scandal and impertinence, shall not 

obtain 21 121 

if insufficient may be amended or matter stricken out. . 33 125 

if not filed, decree pro conf esso entered 29 124 

may be stricken out for failure to answer interrogations 

or produce documents 58 134 

may state defenses in alternative 30 124 

new or supplemental, to be filed to amended bill 32 125 

time for 12 119 

to amended bill 32 125 

to avoid general denial of averments of bill 30 124 

to be filed within time named in subpoena 16 120 

to be filed if motion to dismiss denied 29 124 

to be identified but not stated in master's report 61 136 

to omit statement of evidence 30 124 

to specifically admit, or deny, or explain facts upon 

which plaintiff relies 30 124 

to state counterclaims 30 124 

what to contain 30 124 

when defect of parties suggested, proceedings on 43 128 

when to be filed, on motion set aside decree pro confesso 17 120 

Appeal, injunction pending 74 141 

record on, differences as to 75 141 

agreed statement 77 143 

costs — correction of omissions 76 142 

reduction and preparation 75 141 

Appearance, filed with clerk to be noted in equity docket. . 3 115 

subpoena proper process to compel 7 117 

Appellant to notify opposing party or solicitors, etc 75 141 

to condense evidence, etc 75 141 

to file pracipe indicating portion of record on appeal. . . 75 141 

Appellate court, not to reverse decree unless 46 129 

may direct further steps as justice may require 46 129 

Appellee to file praecipe indicating additional portions of 

record on appeal 75 141 

Appointment and fees of stenographers 50 131 

Appointment and compensation of masters 68 138 

Assistance, writ of, when to issue 7 117 

on refusal to obey decree for delivery of possession. ... 9 118 

Attachment, provisions as to 7 117 

for noncompliance with decree 8 117 

may issue for failure to answer interrogatories or pro- 
duce documents 58 134 
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Attachment — Continued. Rule P»g© 

not to be discharged unless upon full compliance with 

decree, etc 8 117 

Attendance of witnesses before commissioner, master, or 

examiner 52 132 

Averments of bill, if not denied, deemed confessed, ex- 
cept, etc 30 124 

Bill, subpoena proper mesne process to compel appearance 

and answer to 7 117 

amended, answer to 32 125 

amendment of, as of course 28 123 

exceptions to, for scandal and impertinence, shall not 

obtain 21 121 

may be dismissed for failure to answer interrogatories 

or produce documents 58 134 

may be taken pro conf esso if answer not filed, etc 12 119 

of complaint, contents 25 122 

of revivor and supplemental bills, what necessary in. . . 35 125 

stockholder's 27 123 

stockholder's, what to contain 27 123 

supplemental, what necessary in 35 125 

to be signed by solicitors 24 122 

verification of, on application for preliminary injunc- 
tion, etc 73 140 

when filed, clerk to issue subpoena 12 119 

Bond on order suspending, etc., injunction pending appeal. 74 141 

Books, clerk to keep equity docket, order book, equity 

journal 3 116 

papers, etc., production of, required by master 62 137 

Calendar, trial, case goes on, when 56 133 

Cause, speeding, provision as to, on motion set aside decree 

pro confesso 17 120 

Causes, advancement, conduct and hearing of, notice of in- 
terlocutory orders for 6 117 

frivolous, Imposition of costs on exceptions to master's 

report 67 138 

of action, joinder of 26 122 

Certificate, signature of solicitor to pleading to be con- 
sidered 24 122 

Chambers, awarding process, commissions, orders, rules, 

etc., by judge at 1 115 

Charge to be identified but not stated in master's report. . . 61 136 

Circuit court of appeals, if appeal lies to, rehearing not 

granted after term 69 139 

Circuit judge may dispense with motion day if public in- 
terest permits 6 117 
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Citizenship, name, and residence of each party to be 

stated in bill 25 122 

Claim, further and better statement of nature of, may be 

ordered 20 121 

Claimants before master, examinable by him 65 137 

Class, representatives of, may sue or defend 38 127 

Clerical mistakes in orders and decrees, correction of 72 140 

Clerk, duties of 2 115 

motions grantable of course by 5 116 

of court, verification of pleadings before 36 126 

office of, awarding of process, commissions, orders, rules, 

etc., by judge at 1 115 

master to return report into 66 138 

statement as to appeal to be filed in 75 141 

temporary restraining orders to be filed in 73 140 

when open 2 115 

to grant as of course, motions and applications not re- 
quiring order of court or judge 5 116 

to issue subpcena when bill filed, and not before 12 119 

to issue writ of assistance on refusal to obey decree for 

delivery of possession 9 118 

to keep equity docket 3 115 

equity journal 3 116 

order book 3 116 

to send copies of interrogatories to solicitors of record . . 58 134 

Commissioner, attendance of witnesses before 52 132 

Commissions, award of, by judge at chambers, etc 1 115 

Compensation and appointment of masters 68 138 

Compensation of master to be fixed by court 68 138 

Competency, etc., of questions asked before examiner not 

to be decided by him 51 131 

Computation of time — Sundays and holidays 80 144 

Conduct of causes, notice of interlocutory orders for 6 117 

Contempt for noncompliance with mandatory order, etc. . . 8 117 

Continuances, provisions as to 57 134 

Copy of pracipe indicating portions of record on appeal. . . 75 141 

service of, indicating, etc 75 141 

Corporate officer to sign interrogatories under oath 58 134 

Corporation, when interrogatories to be answered by officer 

of 58 134 

stockholder's bill against 27 123 

Correction, clerical mistakes in orders and decrees 72 140 

omissions in transcript on appeal 76 142 
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Costs, payment of, and full compliance with decree before a 

discharge of attachment 8 117 

Imposition of, for infraction of rule as to record on 

appeal 76 142 

may be imposed upon offending solicitors 76 142 

of incompetent, etc., depositions to be dealt with by court 51 131 
of plaintiff to be paid before court will set p^ide decree 

pro confesso, etc 17 120 

on continuances, provisions as to 57 134 

on exception to master's report 67 138 

on proving execution or genuineness of documents, etc. . 58 134^ 

on reference to master 59 135 

stenographer's fees to be taxed as 50 131 

terms as to, when further and particular statement in 

pleading required 20 121 

to nominal parties *^ 1^8 

Counsel, signature of 24 122 

consent of, to continuances, provisions as to 57 134 

to give notice of taking testimony before examiner, etc. 53 133 

to sign petition for rehearing 69 139 

Counterclaim, to be stated in answer 30 124 

in default of reply to, decree pro confesso entered 31 125 

to be replied to 31 125 

Court, on motion or own initiative, may order redundant, 

impertinent, or scandalous matter stricken out 21 121 
contempt of, by witness refusing to appear before com- 
missioner, master or examiner 52 132 

district, additional rules by 79 143 

may appoint standing masters in chancery 68 138 

provisions as to approval by, of appellant's statement, 

etc., on appeal 75 141 

testimony usually to be taken in, at trial 46 129 

to deal with cost of incompetent, etc., depositions 51 131 

Creditor making claim before master examinable by him. . 65 137 

Cross bill — counterclaim to be stated in answer, and not by 30 124 

Cross-examination of expert witnesses in patent and trade- 
mark cases 48 130 

of witness where no notice of deposition given 54 133 

Damage, averments in bill as to 30 124 

to be shown on application for preliminary injunction. 73 140 

Death of party, revivor 45 129 

Decrees of court to be entered in equity journal 3 116 

Decrees, process to issue to compel obedience to 7 117 

compelling obedience to, writ of sequestration 8 117 

correction of clerical mistakes in 72 140 

discharge of attachment upon compliance with 8 117 

final, appeals from in injunction suits 74 141 
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final enforcement of 8 117 

final, following decree pro confesso 17 120 

for deficiency in foreclosures, etc. . . 10 118 

for delivery of possession, writ of assistance on refusal 

to obey 9 118 

form of 71 139 

for p^formance of specific act, attachment when 8 117 

for specific performance, provision as to 8 117 

not to be reversed tmless material prejudice would result 46 129 

pro confesso, entered, if answer not filed, etc 29 124 

in default of reply to counterclaim. 31 125 

pro confesso, on default in answer 16 120 

to be followed by final decree 17 120 

when may be set aside 17 120 

shall not recite pleadings 71 139 

solely for payment of money, writ of execution on 8 117 

to be sent up with agreed statement on appeal 77 143 

Deeds, etc., decree for delivering up, attachment in 8 117 

Default, to answer, bill taken pro confesso 16 120 

in answer to amended bill, proceedings on 32 125 

of reply to counterclaim, decree pro confesso 31 125 

Defect, court to disregard in proceeding not affecting sub- 
stantial rights 19 120 

of parties resisting objection 43 128 

tardy objection to 44 129 

Defendant, subpoena proper process to compel appearance 

and answer of 7 117 

if not found, writ of sequestration proper process to 

issue, etc 7 117 

person refusing to Join as plaintiff or defendant may be 

made defendant 37 127 

required to file answer on or before twentieth day after 

service of subpoena 12 119 

service of subpoena to be upon 13 119 

time within which to take deposition for 47 130 

to answer within time named in subpoena 16 120 

to take notice of certain decrees ^ 8 117 

Defense, further and better statement of nature of, may 

be ordered 20 121 

how presented 29 124 

testing sufficiency of 33 126 

what to be heard separately and disposed of before 

trial, etc 29 124 

Deficiency in foreclosures, etc., decree for 10 118 

Delay, signature of solicitor to pleadings certificate that 

pleadings not interposed for 24 122 

imposition of costs for, on exceptions to master's report 67 138 

master to certify reason for any to court. 60 136 
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Delivery of possession, writ of assistance to enforce 7 117 

Demands, joint and several 42 128 

Demurrers abolished 29 124 

Depositions, to be taken in exceptional instances 47 130 

court to deal with costs of incompetent, etc 51 131 

deemed published when filed 55 133 

etc., former, may be used before master 64 137 

expense of taking to be advanced by party calling wit- 
nesses 50 131 

may be taken by master 62 137 

on expiration of time for, case goes on trial calendar. . 56 133 

previously used in court may be used before master 64 137 

taken before examiners, etc 49 131 

time within which to be taken 47 130 

to be Identified but not set forth in master's report. ... 61 136 

under R. S. 863, 865, 866, 867 — cross-examination 54 133 

Differences concerning directions as to contents of record 

on appeal, provisions as to 75 141 

Disability of any party to be stated in bill 25 122 

Discovery, interrogatories for, when to be filed 58 134 

Dismiss, motion to, setting down for hearing 29 124 

Dismissal of causes continued, if not reinstated 57 134 

District courts always open for certain purposes 1 115 

additional rules by 79 143 

to establish times and places when motions may be 

made and disposed of 6 117 

District judge may make, direct, and award process, com- 
missions, orders, rules, etc 1 115 

Documents, inspection and production of 58 134 

court may enforce inspection and production of 58 134 

execution or genuineness of, call for admission of 58 134 

identified but not set forth in master's report 61 136 

interrogatories for discovery of, when to be filed 58 134 

previously used in court may be used before master... 64 137 

production of, required by master 62 137 

Dwelling house, service of subpoena by leaving copy at. . . . 13 119 

Equity docket, clerk to keep 3 115 

day of return of master's report to be entered in 66 138 

index of 3 116 

noting of order in, not notice 4 116^ 

Equity journal, clerk to keep 3 116 

index of 3 116 

Equity, suit in, action at law erroneously begun as — 

transfer 22 121 

matters ordinarily determinable at law when arising in, 

to be disposed of therein 23 121 
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Error or defeqt in jproqeediRgs, court to disregard when 

. ixot affectii^g. substantial rights * 19 120 

Evidence, mere statement of, to be omitted from bill 25 122 

admissibility of, to be passed on by court 46 129 

affidavits of expert witnesses in patent and trade-mark 

cases, when not to be used as 48 130 

before master on examination to be taken down 65 137 

court or judge may enforce answers to interrogatories 

and production of documents containing 58 134 

liow to be stated in record i 75 141 

master may direct mode of proving matters before him 62 137 

objections to, taken before examiner, etc 51 131 

offered and excluded, proceedings on , 46 129 

taken before examiners, provisions as to. , 5L 131 

taken before examiners to be returned to court 49 131 

Ex parte, cause to be proceeded with after decree pro con- 

fesso 16 120 

Examination to be identified but not stated in master's 

report , 61 136 

Examiners, evidence taken before, to be returned to court 49 131 

provisions as to 51 131 

attendance of witnesses before 52 132 

cross-examination of witness before 54 133 

notice of taking testimony before, etc 53 133 

not to decide on competency, materiality, or relevancy 

of questions 51 131 

Exceptions tor insufficiency of answer abolished 33 126 

to evidence offered and excluded, provisions as to 46 129 

to master's report 66 138 

costs on 67 138 

Execution, writ of, provisions as to 8 117 

admission of, of documents, etc. , 58 134 

Executor as party , .^ 37 127 

Expert witnesses, testimony of, in patent and trade-mark 

cases .: 48 130 

Facts, ultimate statement of, upon which relief asked, to 

be stated in bill 25 122 

insufficiency of, as defense, how presented 29 124 

material, may be alleged in supplemental pleading 34 126 

not to be stated in master's report 61 136 

Fees of stenographer 50 131 

File number, each suit and all papers, process, etc., to be 

marked with, and noted on equity docket.... 3 115 

Filing of deposition deemed publication 55 133 

Final hearing, points of law may be disposed of before 29 124 
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Final process, issue and return of 1 115 

to be served by marshal, deputy, ete 16 119 

Foreclosure of mortgages, etc., decree for balance due 10 118 

Form of accounts before master ,.. 68 187 

Form of decree 71 139 

Former depositions, etc., may be used before master 64 137 

Forms, technical, of pleadings abrogated 18 120 

alternative — ^prayer for specific relief may be in 35 122 

Genuineness of documents, admission of, etc 58 134 

Quardian, as party 87 127 

may sue for infants 70 139 

ad litem, may be appointed by court or judge, etc 70 139 

Hearing, on merits, making and directing interlocutory 

motions, orders, rules, etc., preparatory to 1 115 

final, points of law may be disposed of before 29 124 

of causes, notice of interlocutory orders for 6 117 

on exceptions to report of master 66 138 

Heir as party to suits to execute trust of will 41 128 

Holidays, legal, clerk's office not open 2 115 

computation of time 80 144 

Impertinence, scandal, exceptions to bills, answers, etc., 

for, shall not obtain 21 121 

Incompetents, suits by or against 70 139 

Indices of equity docket, order book, and equity journal, 

clerk to keep 3 116 

Infants, nothing to be taken against as confessed 30 124 

guardians ad litem may be appointed to defend suits 

against 70 139 

may sue by guardian or by prochein ami 70 139 

nominal parties in suits not against 40 128 

Injunction, for specific performance, provisions as to.... 8 117 

pending appeal 74 141 

preliminary, and temporary restraining orders 73 140 

Insufficiency of fact, defense of, how presented 29 124 

Interlocutory motions, orders, rules, etc., making and 

directing 1 115 

Interrogatories, written, practice as to, to be followed in 
case of refusal of witness before master, ex- 
aminer, etc 52 132 

claimants before master examinable on 65 137 

copies to be sent by clerk to solicitors of record 58 134 

court may enforce answers to 58 134 

examination of accounting party before master on 58 134 
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objections to, t»1^0Tlsiotl^ M to 58 134 

to be answered separately and fully, in writing, under 

oath» and signed 58 134 

when to be answered^ etc 58 134 

when to be filfed 58 134 

Intervention, when allowed * 37 127 

Issue, of subpoena 12 119 

cause at, upon filing of answer, except, etc. . ♦ ; 31 125 

Joinder of caudes of action 26 122 

of parties, provision as to 37 127 

Joint and sevfetal demands 42 128 

Judge, district, may make, direct, and award pfocess, 

commissionst orders, rules, etc 1 115 

in chambers, orders by, to be entered in order book. ... 3 116 
may suspend^ alter, or rescind motion granted as of 

course by clerk * 5 116 

on notice, if any, may make interlocutory orders, etc . . . 6 117 

verification of pleadings before 36 126 

Jurisdiction, ground on which depends to be stated in bill. 25 122 

Justice, convenient administration of. Joinder of causes of 

action to promote 26 122 

Land, decree for conveyance of, attachment in 8 117 

Law, action erroneously begun as suit in equity — ^transfer. 22 121 
matters ordinarily determinable at, when arising in 

suit in equity, to be disposed of therein 23 121 

points of, may be disposed of before final hearing 2d 124 

Letter, call for admission of genuineness of, etc 58 134 

Loss, immediate and irreparable, to be shown on applica- 
tion for temporary restraining order 73 140 

Lunatic, nothing to be taken against as confessed 30 126 

xVfarshal, deputy, etc., to serve all process, except 15 119 

Master, attendance of witnesses before 52 132 

appointment and compensation of 68 138 

claimants before, examinable by him 65 137 

duties of 60 136 

entitled to attachment for his compensation, when.... 68 138 

former depositions, etc., may be used before 64 137 

form of accounts before 63 137 

In chancery, standing, may be appointed by the court. . . 68 138 

may adjourn examination, etc., when 60 136 

may proceed ex parte when 60 136 

may require production of all books, papers, etc 62 137 

not to retain report as security for compensation 68 138 

proceedings before 60 136 
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pro .hac yipe, j^ particular cases, may be appointed by 

court r . . 68 138 

powers of 62 137 

reference to, exceptional not usual , 59 135 

reports oX — documents. to be identified but not set forth. 61 136 

to proceed with reasonable diligence 60 136 

to regulate all proceedings before him 62 137 

Master's report, return of, exceptions, hearing 66 138 

costs on exception to. 67 138 

not to be recited in decree or order 71 139 

Material supplemental matter may be set forth in amended 

pleadings 19 120 

Materiality of questions not to be decided by examiner 51 131 

Matter, further and better particulars of, in any pleading 

may be ordered 20 121 

new or affirmative, in answer, deemed denied by plain- 
tiff ..;......; 31 125 

Matters ordinarily determinable at law, when arising in 

suit in equity, to be disposed of therein ^3 121 

Merits, hearing on, making and directing interlocutory mo- 
tions, orderfe, rules, etc., preparatory to. 1 115 

Mesne process, issuing and returning 1 115 

subpoena shall constitute proper 7 117 

to be served by marshal, deputy, etc 15 119 

Misjoinder, defense of, how presented 29 124 

Mistakes, clerical, correction of, in orders and decrees 72 140 

Money, payment of, final process to execute decree for 8 117 

Mortgages, foreclosure of, decree for balance due 10 118 

Motion day 6 117 

may be dispensed with by senior circuit judge. 6 117 

Motion to dismiss, defenses to be presented in 29 124 

Motions, interlocutory, making and directing. 1 115 

and applications not requiring order of court or judge 

grantable of course by clerk 5 116 

etc., grantable of course, received and disposed of by 

clerk . . 2 115 

for mesne process grantable of course by clerk. .... 5 116 

grantable of course by clerk 5 116 

grantable of course by clerk may be suspended, etc., 

by judge 5 116 

requiring notice and hearing, times and places for 6 117 

to enlarge time for filing answer 17 119 

to strike out, to test sufficiency of answer 33 126 

when may be made 1 115 

will not be granted unless payment of costs, etc 17 119 
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Names of plaintiff and defendant to be stated in bill 25 122 

Nominal parties 40 128 

Non est inventus, return of, issuance of writ of sequestra- 
tion . . 8 117 

Nonjoinder, defense of, how presented 29 124 

Notary public, verification of pleadings before 36 126 

Notice, reasonable, to parties, of process, commissions, 

orders, rules, etc 1 115 

defendant to take, of certain decrees 8 117 

no preliminary injunction granted without 73 140 

of interlocutory orders, etc 1 6 117 

of motion to dismiss 29 124 

of orders . . ... 4 116 

of taking testimony before examiner, etc 53 133 

order without prior, to be mailed by clerk to party, etc. 4 116 

reasonable, of amendment of answer, by leave, etc 30 124 

reasonable, of filing supplemental pleading 34 . 126 

reasonable, of motion to enforce answers, etc 58 134 

to be given to parties to be substituted 45 129 

to parties or solicitors of proceedings before master 60 136 

Oath, may be made by plaintiff if special relief asked 25 122 

affirmation in lieu of 78 143 

interrogatories to be signed under 58 134 

petition for rehearing to be verified by 69 139 

stockholder's bill to be verified by 27 123 

Objections^ to defect of parties 43 128 

tardy, to defect of parties 44 129 

to be noted by examiner, etc 51 131 

to evidence taken before. examiner, provisions as to 51 131 

Officers before whom pleadings verified 36 126 

Old rules abrogated 81 144 

Omissions in orders and decrees may be corrected without 

rehearing 72 140 

correction of, in record on appeal 76 142 

of portions of record on appeal 75 141 

Order book, clerk to keep 3 116 

entry of order in, not notice 4 116 

index of, clerk to keep 3 116 

to contain all orders made or passed by judge in cham- 
bers or by clerk 3 116 

Orders, when may be made 1 115 

against person not party, how enforced 11 118 

award of, by judge at chambers, etc 1 115 

correction of clerical mistakes in 72 140 

filed with clerk to be noted in equity docket 3 115 
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Orders — Continued. Ride Page 
for delivery of possession, writ of assistance on refusal 

to obey 9 118 

grantable of course, received and disposed of by clerk. . 2 116 

in favor of person not party, how enforced 11 118 

interlocutory, making and directing l 115 

interlocutory, notice of 6 117 

justice or judge may make order suspending, etc., in- 
junction pending appeal 74 141 

made or passed by clerk, or judge in chambers, to be 

entered in order book 3 116 

made without notice, to be mailed by clerk 4 116 

mandatory, for specific performance, provision as to . . . 8 117 
noting of, in equity docket or entered in order book, not 

notice to parties 4 116 

of court to be entered in equity journal 3 116 

process to issue to compel obedience to 7 117 

shall not recite pleadings 71 139 

temporary restraining, and preliminary injunctions 73 140 

that bill be taken pro confesso on default 16 120 

Papers and orders filed with clerk, etc., to be noted in 

equity docket 3 115 

Papers, production of, required by master 62 137 

Parties, noting or entry of order not notice to. 4 116 

accounting before master, how to bring in accounts.. . . 63 137 
clerk to send copies of interrogatories to, if there be 

no record solicitor 58 134 

defect of, resisting objection 43 128 

defect of, tardy objection, proceedings on 44 128 

failing to appear before master 60 186 

generally — intervention 37 127 

in cases of joint and several demands 42 128 

joiner of 37 127 

may be examined on oath by master 62 137 

nominal, appearance of 40 128 

notice to, of proceedings before master 60 186 

persons not made 25 122 

proper, absence of persons who would be 39 127 

time for filing exceptions to master's report by 66 138 

to be given notice of preliminary injunctions, etc 73 140 

to examine accounting party viva voce or upon inter- 
rogatory 63 137 

to give notice of taking of testimony before examiner, 

etc 53 133 

to verify petition for rehearing by oath 69 135 

Party, when order made in absence of, clerk to mail copy. 4 116 

death of, revivor 45 129 

heir as, to execute trusts of will 41 128 

procuring reference to master, payment of costs by... 59 135 

Patent cases, testimony of expert witnesses in...» 48 130 
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Person appointed to serve process to make affidavit thereof 15 119 

Person making claim before master examinable by him. . 65 137 

Person, non compos, nothing to be taken against as con- 
fessed 30 124 

Persons, Joining as parties 37 127 

who would be proper parties, absence of 39 127 

Persons not made parties to bill 25 122 

Persons not parties, process on behalf of and against. ... 11 118 

Petition for rehearing 69 139 

Plaintiff, entitled to subpcena as of course when bill filed. . 12 119 

time within which to take deposition for 47 130 

Plea in bar, defenses formerly presentable by, to be made 

in answer 29 124 

Pleadings, filing of 1 115 

alteration in, on transfer of action at law erroneously 

begun as suit in equity 22 121 

court may permit any, to be amended 19 120 

demurrers and pleas abolished 29 124 

filing, or amendment of, on substitution of parties 45 129 

further and better particulars of matter stated in any, 

may be ordered 20 121 

further and particular statement in, may be required.. 20 121 

officers before whom verified 36 126 

supplemental, permitted when 34 126 

to be signed by solicitors 24 122 

technical forms abrogated 18 120 

when bill may be amended as of course 28 123 

Pleas abolished 29 124 

Possession, delivery of, writ of assistance, to enforce..... 7 117 

on refusal to obey decree for 9 118 

Powers of master 62 137 

Practice, additional rules for, by District Court 79 143 

Praecipe, filing indicating portions of record on appeal... 75 141 

Prayer for special relief to be stated in bill 25 122 

Precedence given to hearing in cases of temporary restrain- 
ing orders 73 140 

Prejudice, unless material, will result appellate court not 

to reverse decree 46 129 

Preliminary injunctions and temporary restraining orders 73 140 

Preparation and reduction of record on appeal 75 141 

costs — corrections of omissions 76 142 
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Pro confesso, taking bills, motion for, grantable of course 

by clerk 5 116 

bill may be taken when anewer not filed, etc 12 119 

decree, on default in answer 16 120 

to be followed by final decree It 121 

entered if answer not filed 29 124 

Proceedings before master, speeding of 60 136 

powers in 62 137 

Process, mesne and final, issuing and returning 1 115 

additional rules as to, by District Court 79 143 

award of, by Judge at chambers, etc 1 115 

by whom served 15 119 

court may permit any process to be amended 19 120 

for taking bills pro confesso grantable of course by 

clerk 5 116 

in behalf of and against persons not parties. 11 118 

issued and returns thereon to be noted in equity docket 3 115 

issuing and return of 1 115 

may be served by person appointed therefor 15 119 

mesne and final, defined 7 117 

mesne and final to be served by marshal, deputy, etc. . 15 119 
mesne or final, to enforce and execute decrees grantable 

of course by clerk 5 116 

Prochein ami may sue for infants 70 139 

Production of books, papers, etc., may be required by 

master 62 137 

Publication of deposition, when filed 55 133 

Questions, competency, materiality, or relevancy of, not to 

be decided by examiner 51 131 

Record, court may permit any record to be amended 19 120 

appellant's statement as to record on appeal to become 

part of 75 141 

how evidence to be stated in 75 141 

on appeal, indicating portions of 75 141 

additional portions, how indicated 75 141 

agreed statement 77 143 

difterence as to 75 141 

reduction and preparation 75 141 

reduction and preparation — costs — correction of 

omissions 76 142 

Reduction and preparation of record on appeal 75 141 

costs — corrections of omissions 76 142 

Reference to master — exceptional, not usual 59 135 

Rehearing, petition for, provisions as to 69 139 

correction of clerical mistakes in orders and decrees 

without 72 140 

Reinstatement of causes, continued 57 134 
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Relevancy of questions not to be decided by examiner, 

etc 51 131 

Relief, special, prayer for, to be stated in bill 25 122 

to be verified by oath, of plaintiff, etc 25 122 

Reply, when required — ^when cause at issue 31 125 

none required unless answer asserts set-ofC or counter- 
claim 31 125 

Report, master's, to court 60 136 

documents to be identified but not set forth 61 136 

of master, exceptions, hearing 66 138 

costs on exceptions to 67 138 

not to be recited in decree or order 71 139 

Representatives of class may sue or defend. 38 127 

Residence and citizenship of each party to be stated in bill 25 122 

Restraining orders, temporary, and preliminary injunctions 73 140 

Return of subpoena not executed 14 119 

of master's report, exceptions, hearing 66 138 

Returns on process to be entered on equity docket 3 115 

Revivor, bills, of, what necessary in 35 126 

on death of party 45 129 

Rights, substantial, court to disregard error or defect in 

proceedings which does not affect 19 120 

Rules, when they may be awarded 1 115 

additional, by District Court 19 143 

award of by judge at chambers, etc 1 115 

grantable of course, received and disposed of by clerk. 2 115 

interlocutory, making and directing 1 115 

old, abrogated 81 144 

when effective 81 144 

Sale, amount due above proceeds of decree for 10 118 

Scandal and impertinence 21 121 

Scandalous matter, signature of solicitor, certificate that 

none inserted in pleading 24 122 

Sequestration, writ of, proper process if defendant not 

found 7 117 

against estate of delinquent 8 117 

person other than disobedient party to comply with 

mandatory order for specific performance 8 117 

Service of subpoena by delivery of copy, etc 13 119 

Set-off to be stated in answer 30 124 

Set-off to be replied to 31 125 

Signatures, pleadings to be signed by solicitors of record. . 24 122 
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Solicitors, noting or entry of order not notice to 4 116 

, clerk to send copies of interrogatories to 58 134 

offending, imposition of costs on 76 142 

of record, to sign every pleading 24 122 

to be furnished copy of amended bill 28 123 

notice to, of proceedings before master 60 136 

to file prsBcipe indicating portions of record on appeal. 75 142 

Specific performance, by some other person than disobedi- 
ent party 8 117 

Standing masters in chancery, courts may appoint 68 138 

Statement, further and particular in pleading may be 

required 20 121 

agreed as to record on appeal 77 143 

Stenographer, appointment, fees 50 131 

Stockholder's bill 27 123 

Subpoena, shall constitute proper mesne process, etc 7 117 

alias 14 119 

issue of, time for answer * 12 119 

joint, against more than one defendant 12 119 

manner of serving 13 119 

memorandum at bottom thereof 12 119 

not executed, provision as to 14 119 

separately, for each defendant when against more than 

one 12 119 

to contain names of parties 12 119 

to issue when bill filed and not before 12 119 

when returnable 12 119 

Substitution of proper parties by revivor 45 129 

Sufficiency of defense, how tested. 33 126 

Suits, papers filed, process issued, etc., to be noted on 

equity docket 3 115 

by or against incompetents 70 139 

to execute trusts of will, heir as party 41 128 

Sundays, clerk^s office not open 2 115 

and holidays, computation of time 80 144 

Supplemental pleading, when may be filed 34 126 

Supreme Court, if appeal lies to, rehearing not granted 

after term 69 139 

Temporary restraining orders and preliminary injunc- 
tions 73 140 

Term, awarding process, commissions, orders, rules, etc., 

by judge at chambers, etc., in 1 115 

orders, decrees, etc., of court to be entered in equity 

journal 3 116 

rehearing not granted after, if appeal lies 69 139 
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Testimony, usually to be taken in open court at trial 46 129 

contempt of court for refusal of witness to give testi- 
mony before commissioner, examiner, etc 52 132 

how stated in record on appeal , 75 141 

may be taken down by stenographer 50 131 

no further by deposition to be taken after case goes on 

trial calendar, except, etc 56 133 

notice of taking before master or examiner 53 133 

of expert witnesses in patent and trade-mark cases. ... 48 130 

of witnesses before examiner to be read to him 51 131 

to be signed by witness * 51 131 

Testing su£Elciency of defense 33 126 

Time, enlargement of, for full compliance with decree. ... 8 117 

to file answer 16 120 

computation of, Sundays and holidays 80 144 

on expiration of, for depositions, case on trial calendar. 56 133 

Trade-mark cases, testimony of expert witnesses in 48 130 

Transcript, cost of, to be advanced by party ordering 50 131 

of evidence before examiner not to include argument. . 61 131 

on appeal, indicating portions of 75 141 

supplemental, correction of, omissions by 76 142 

Transfer of action at law erroneously begun as suit in 

equity 22 121 

Trial, testimony usually taken in open court, rulings on 

objections to evidence 46 128 

calendar, on expiration of time for depositions case 

goes on 56 133 

Trials, separate, court may order separate trials of Joint 

actions 26 122 

Trustee as party 37 127 

Vacation, awarding process, commissions, orders, rules, 

etc., by Judge at chambers in 1 115 

Value, averments in bill other than of, if not denied, 

deemed confessed 30 124 

Verification, bill to be verified by oath if special relief 

asked 25 122 

of pleadings, officers before whom taken 36 126 

petition for rehearing to be verified by oath, etc 69 139 

Viva voce, master may examine persons before him 65 137 

Vouchers, production of, required by master 62 137 

Will, execution of trusts of, heir as party 41 128 

Witnesses, testimony usually to be taken in open court... 46 129 

attendance of before commissioner, etc 52 132 

before examiners, etc., cross-examination of, etc 49 131 
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Witnesses — Continued, Rule Page 
compensation of for attendance before commissioner, 

master, or examiner 52 132 

depositions of, may be taken when 47 130 

expense of taking deposition Of, to be advanced by party 

calling 50 131 

may be examined on oath by master 62 137 

may be examined orally before court, or cross-examined 
before examiner, etc., when no notice of dep- 

* osition given 54 133 

refusing to appear before commissioner, master, or 

examiner 52 132 

refusing to sign testimony 50 131 

testimony of, by deposition, after case goes on trial cal- 
endar 56 133 

testimony of expert, in patent and trade-mark cases.. 48 130 

testimony of, how stated in record, on appeal 75 141 

testimony of, to be read to 51 131 

to be signed by 51 131 

Writing, call for admission of execution or genuineness of 58 134 

Writings, production of required by master 62 137 
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RULES OF THE UNITED STATES CIRCUIT 
COURT OF APPEALS, NINTH CIRCUIT 

Bole Page 

Adjournment, judge or clerk may adjourn. 4 165 

Appeals and writs of error, returnable at San Francisco.. 14 169 

return and record 14 169 

Appearance and failure to appear 22 174 

entry of 16 170 

Appendix . , 190 

Application to Supreme Court for certiorari 190 

Argimient, no appearance for defendant 22 174 

oral 25 178 

Assignment of causes for hearing 35 183 

for hearing at Seattle and Portland 36 184 

for hearing will not be changed except by order of Court 35 183 

Assignment of errors 11 168 

lack of 24 178 

Attorneys, admission of 7 166 

Bill of exceptions 10 167 

Bonds, supersedeas and cost 13 168 

Briefs, filing of, what to contain 24 177 

form and size of 26 179 

Calendar, clerk to make up and print 35 183 

will not be extended beyond foot as made up 35 183 

Cases for hearing at Seattle and Portland, assignment of . . 36 184 

docketing of 16 170 

may be submitted by either or both parties on briefs. . 25 179 

must be docketed at San Francisco 16 170 

Causes, assignment of 35 183 

Chinese, photograph attached to bond 37 184 

Certiorari, application to Supreme Court for 191 

motion for in writing 18 171, 

Citation, return day 14 169 

when and where returnable 14 169' 

Clerk, lower court, return and record 14 169 

lower court, to annex certificate of cost of record 14 169 

lower court, to annex writ of error and citation 14 169 

may adjourn, when « . . . 4 165 

not to permit records to be taken from courtroom or 

office ,.,,,, 5 166 
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Clerk — Continued, Rule Page 

to enter dismissal by agretneat. 20 174 

to preserve copies of record 27 180 

to supervise printing of record 23 175 

Clerk's offlee, location of B 166 

Consent to submit oase on briefti may be filed ^ eUher or 

both parties 25 178 

Copies of records and briefs 27 180 

Costs, clerk's, to be paid 31 181 

execution tor 31 181 

generally SI 181 

payment of ,,,..,..,,.., 32 181 

Counsel heard 25 178 

Court, name of 1 165 

terms of, when and where held. * 36 183 

when and where held, terms of 3 165 

Damages 30 180 

Death of party 19 172 

Diminution of record 18 171 

Dismissal, failure to file briefs, etc 24 177 

by agreement, clerk to enter 20 174 

failure to print record 23 175 

no appearance 22 174 

party not ready 22 174 

Dismissing cases, failure to docket 16 170 

by agreement 20 174 

Docket, clerk shall enter case on 17 171 

fee must be paid before docketing 17 171 

Docketed at San Francisco, cases must be^ 16 170 

Docketing cases 16 170 

Errors, assignment of 11 168 

Evidence in record, objections to 12 168 

Exceptions, bill of , 10 167 

Exhibits, custody and disposition of 34 182 

Expense of printing record, taxed, etc , 23 176 

to be paid promptly 23 175 

Form of printed records, arguments, briefs, etc 26 179 

Hearing, assignment of causes for 35 183 

at Seattle and Portland, assignment of causes for 36 184 

Instruction of clerk Supreme Court concerning applica- 
tions for writs of certiorari 191 

Interest ,....., 30 180 

Mandate, issuance of ,,,.,,,,..,..,,,..,..., 32 181 

Marshal, crier and other officers, duties of 6 166 

custodian of models, etc 34 182 
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Models, diagrams, etc., custody and disposition of 34 182 

Motion for certiorari, when made 18 171 

Motions, argument of 21 174 

noUce of 21 174 

to be in writing, what to contain 21 174 

Objections to evidence in record , 12 168 

Opinions of the court 28 ISO 

Oral arguments 25 178 

Orders, Judge may make, etc 4 165 

Party, death of 19 172 

Parties not ready 22 174 

Petition for rehearing 29 180 

Photograph of Chinese attached to bond 37 184 

Practice 8 167 

Printed matter, form and size of 26 179 

Printing records 23 175 

clerk to supervise 23 175 

Prisoners, custody of 33 182 

Process, form and test of 9 167 

Quorum, Judge may make orders 4 165 

Record, diminution of 18 171 

clefk to preserve copy. . . * 27 180 

expense for printing taxed 23 176 

form and size of printed 26 179 

in cases of admiralty, etc 14 169 

must be complete 14 169 

of lower court for inspection, etc 14 169 

printing of 23 175 

to be filed at San Francisco 16 170 

Rehearing, petition for, etc 29 180 

form and size of print 26 179 

Return to writ of error 14 169 

Seal of court 2 165 

Sessions of court 36 183 

Supersedeas and cost bonds 13 168 

Terms of court, when and where held 3, 36 165, 183 

Translations 15 170 

Writ of error, return day 14 169 

returnable at San Francisco 14 169 
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RULES IN ADMIRALTY, UNITED STATES 
DISTRICT COURT 

Abatement, Rule Page 

of suit in admiralty * . , . . 5 62 

ActioiLS, 

possessory, when process returnable 7 63 

AmeiLdiiiieiLt,. 

after exception submitted to or allowed 32 73 

Amendments, 

or supplementary matter.^ 2 61 

of libels 2 61 

Answer, 

exceptions to 31 72 

Answers, 

to interrogatories, exceptions to 33 73 

Appraisers, 

appraisements and; one appraiser to be appointed 23 69 

clerk may appoint if parties do not agree 23 69 

how notice to be given 23 70 

must be sworn . . * 23 69 

must give one day's notice of time and place of making 

appraisement 23 69 

parties may appeal to Judge from clerk's appointment. . 23 70 

Appraisemeint, 

of seizure 23 69 

Appraisements and Appraisers, 

if parties or proctors and District Attorney in Court 

motion may be made instanter and without notice. . 23 69 

may be had on one day's notice 23 69 

one day's notice of time and place must be given 23 69 

orders for may be entered as of course 23 69 

when made shall be returned to clerk's office 23 70 

Arrest, 

of property, notice of 24 70 

on informations 58 82 

or attachment, summary release from 17 67 

Attachments, 

allocatur for 9 63 

arrests or, summary release from 17 67 

foreign; duty of garnishee upon 10 64 

foreign; service of , 11 64 
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Bills of Gosto, Rule Page 

taxation 47 77 

Cause, 

hearing of, where property In custody. 25 70 

Causes of Fmrfeitore, 

traversing 60 83 

Claims, 

after sale — how limited 45 77 

in limitation of liability, how made 55 81 

proof of, when and how made 55 81 

authority of, out of Court 46 77 

cash deposit to be made with on account of costs 6 62 

Commissioner's reports to be filed with 38 74 

duty as to entry of satisfaction of judgment 48 78 

duty as to issuance of process in wage suits under |50. . 50 79 

may appoint appraisers if parties do not agree 23 69 

may be appealed from 23 69 

may tax Commissioner's fees 38 74 

order of for release of property under seizure 15 66 

when judgment satisfied by payment into Court clerk 

shall enter satisfaction of record 42 76 

Co-libeUaats, 

who may be admitted as 3 61 

Commis8i<Miers, 

fees of, taxable in admiralty 38 74 

reports, how confirmed 39 75 

reports of 38 74 

Costs, 

bills of— taxation 47 77 

how taxed i . . 46, 47 77 

in admiralty after tender or offer 28, 29 71 

of Marshal on release 18 67 

seamen suing for wages not required to give 6 62 

security for; amount of 6 62 

stipulation for not required in suits in forma pauperis, 8 63 

Creditors and Iiien<H-s, 

when to be named in petition 53 81 

Damages, 

limitation of, tender and notices before trial in 28 71 

notice of limitation of 28, 29 71 

offer of, after interlocutory decree 29 72 

I>ecree, 

admiralty, on default, how 26 71 

or judgment; satisfaction by payment into Court 42 76 

preparation of 40 75 

satisfaction of 48 78 
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in pleading 13 65 

libellant entitled to decree of default if no appearance 

on proclamation 26 71 

libellant'd fight to proceed 26 71 

no decree to be entered on except on proof of actual 

notice 26 71 

Disoovery, 

after execution '. 43 76 

of documents before trial 36 73 

Docmneiitfi, 

discovery of before trial ; 35 73 

notice of production of, before trial, referred to in 

pleadings or affidavits 36 74 

£iXoepti<nus, 

to answer 31 72 

to answers to interrogatories 33 73 

to libel 30 72 

when may be set for hearing 34 73 

Execution, 

against stipulators * 41 75 

discovery after 43 76 

Ivoes, 

of Commissioners may be taxed by clerk 38 74 

Forfeiture, 

causes of; traversing 60 83 

Foreign Attachniietit, 

garnishee, duties of 10 64 

process for 9 63 

service of process 11 64 

Forma Pauperis, 

suits in 8 63 

Freight and Proceeds, 

attachment against, service 11 64 

Hearing, 

of exceptions . * 34 73 

Informations, 

admiralty procedure to apply 59 82 

arrest upon 58 82 

joinder of 56 82 

pleading in 60 83 

process on 57 82 

Interrogatories, 

exceptions to answers to 33 ^ 73 

exceptions to, when may be heard 34 73 

Issues in Limitation, 

when heard 54 81 
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Joinder, &u]« Pi^fe 

of suits 3 61 

for United States, how satisfied 48 78 

satisfaction by payment into Court 42 76 

satisfactiqn of , 48 78 

Jodicial Sale, 

return of by Marshal 44 77 

liiabiUty, 

petitions in limitations of, contents of 51 79 

lifbel, 

exceptions to , 30 72 

creditors and; when to be stated in petition 53 81 

Ufins, 

prior; when to be stated in petition 52 80 

Limitation of liaMlity, 

creditors, how stated 68 81 

issues, when heard 64 81 

petition for 61 79 

prior liens, how stated 52 80 

proof of claims, when and how 55 81 

Marshal, 

duty as to release of property 18 67 

duty of to make out bill of costs 47 77 

property seized by, how released 15 66 

return of judicial sale by 44 77 

shall return process on return day 12 65 

to pay over proceeds of sale to clerk 44 77 

New Parties, 

how substituted or brought In 5 62 

Notice of Arrest, 

publication of 24 70 

Notice €^ Production, 

before trial, of documents referred to in pleadings or 

affidavits 36 74 

Notice of Sale, 

publication of 27 71 

NottoeB, 

of hearing of exceptions 34 73 

of sale 27 71 

to produce 36 74 

Offer of Damages, 

after interlocutory decree 29 72 

Orders, 

of release as of course 18 67 



Digitized by 



Google 



' 244 

Parties, Bule Pa«« 

new, how substituted, or iMrought in 5 62 

shall prepare drafts of decrees 40 75 

Petition, 

when creditors and lienors to be stated in 53 81 

when prior liens to be stated in « . . 52 80 

Petitions, 

in limitation of liability; contents of 51 79 

Petitmy, 

suits 16 67 

Petitmy Suits, 

release of property. 15 66 

Petty Suits, 

summary proceedings 49 78 

Pleading, 

amendment of 2 61 

default in 13 65 

exceptions to, when may be heard 34 73 

time for 13 65 

verification of 1 61 

Possessory Acti<ms, 

answer, when to be filed 7 63 

day of hearing, when to be fixed 7 63 

notice by publication not required unless specially 

ordered 7 63 

when process returnable 7 63 

Possessory Suits, 

release of property 15 66 

Preparation, 

of decrees • 40 75 

Prior Liens, 

when to be stated in petition 52 80 

Procedure, 

admiralty, applies to informations 59 82 

Process, 

against freight and proceeds 11 64 

against freight or proceeds of property in possession 
of any person, and all orders of court under ad- 
miralty rule 38, Supreme Court, how served 11 64 

if return not so made, an order to show cause to issue 

to marshal , 12 65 

in personam, citations and attachment, what set forth 9 63 

in possessory actions, when returnable 7 63 

m rem not to issue in suits in forma pauperis except 
upon proof of 24 hours* notice to owner of res or 

his agent of filing of libel 8 63 

in rem, return to state day of seizure or sale 12 65 
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Process — Continued. Buie P»ge 

in rem, to l>e. by warrant and motion 9 63 

mesne; duty of clerk as to /. . 9 63 

of attachment or foreign attachment not to issue except 

by special order of court, etc 9 63 

on informations - 57 82 

return of, to be made on return day 12 65 

when court not in session to be deemed continued to 

next sitting 12 65 

Proof of daims, 

when and how made 55 81 

Property, 

in custody, hearing of cause 25 70 

Publicatioii, 

not required in possessory actions unless specially 

ordered 7 63 

of notice of arrest 24 70 

of notice of sale 27 71 

Release, 

of seizures, how effected 15 66 

orders for, as of course Marshal not to deliver property 
until all accrued costs and charges shall be paid 

into court 18 67 

orders of, as of course 18 67 

summary, from arrest or attachment 17 67 

Remnants and Surplus, 

claims upon 45 77 

Reports, 

of commissioners, how confirmed 39 75 

Revivor, 

in admiralty 5 62 

Sale, 

judicial return of by marshal 44 77 

notice of, publication of 27 71 

Sales, 

claims on proceeds, limited 45 77 

of re«, regulated 25 70 

return of, by Marshal 44 77 

Seamen, 

suing for wages, not required to give security for costs 6 62 

wage claims admitted after sale 44 77 

wage claims less than $50 50 79 

Seizures, 

release of; how effected ..••••. ^^ ^^ 

Set-off, 

in collision 37 74 
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Stmultaiieoiis Trials, Rule P»ge 

when ordered 4 61 

Stipulatioiis, 

better security on , 21 69 

form of 19 68 

Stipulators, 

amount of 6 62 

approval of 20 68 

discharge by surrender , . . 22 69 

execution against 41 75 

Judge's approval of not consented to, how obtained 20 68 

Justification by 20 68 

Justification on 20 68 

Suits, 

default in 26 71 

in forma pauperis 8 63 

in personam^ discharge of stipulators by surrender 22 69 

joinder of; co-Ubellants and; who may be admitted as. . 3 61 

petitory 16 67 

petty, summary proceedings 49 78 

stipulation for costs not required in 8 63 

wages, less than $50 50 79 

Summary Proceedings, 

practice regarding 49 78 

Summary Release, 

from arrest or attachment 17 67 

Surrender, 

by stipulators 22 69 

Tender and Notioes 

before trial In limitation of damage 28 71 

Third Party, 

practice 14 66 

Time to Plead, 

answer or exceptions to libel or petition to be filed 
within time after return allowed by court or by 
consent 13 65 

where no pleading filed within time allowed decree may 

be entered without notice; how set aside 18 63 

where process not issued but claim or notice of ap- 
pearance filed, pleadings to be filed within 10 days or 
time allowed by Court or by consent, 13 63 

Traversing, 

of courses of forfeiture 60 83 

Trial, 

discovery of documents before 35 73 

in limitation cases, when 54 81 

of several causes simultaneously. 4 61 



Digitized by 



Google 



. 247 

Trial — Continued. Euie Page 

production of documents at 36 74 

res in custody 25 70 

Trials* 

simultaneous, when ordered 4 61 

United States, 

need not answer interrogatories 33 73 

satisfaction of Judgment by * ».., 48 78 

Veriflcatioii, 

by whom made 1 61 

of pleadings and answers to interrogatories, except on 

behalf of United States, required 1 61 

Wages, 

seamen suing for, not required to give surety for costs 6 62 
Wage Suits, 

less than $50 50 79 
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RULES IN ADMIRALTY, SUPREME COURT 
OF THE UNITED STATES 

Bole ^»ge 

Admiralty, provisions for amendment of libels in 24 151 

how stipulations in are to be given and taken 35 154 

when libelant deemed in default 39 155 

where third party is permitted to intervene in suits 

in rem 34 154 

Adverse proprietors 20 149 

Affirmance, provisions as to affirmance in suits in rem. 26 151 

Affirmation (see also Oath) 26-32 151, 153 

33-37 153, 154 
48, 157 
Agent, provisions as to verification of claim by agent, 

in suits in rem 26 151 

Amendments, provisions for, in information and libels 
in causes of admiralty and maritime Juris- 
diction 24 151 

amendment of libel where answer alleges new facts 51 158 
Answer of defendant to all libels in civil and and marl- 
time causes, contents of, etc 27 152 

as to right of defendant to require personal answer 
of libellant, upon oath, to interrogatories 
at close of answer; proceedings on default 

of due answer 32 153 

effect of defendant omitting or refusing to answer 

libel on return day, etc 29 152 

exceptions to 28 152 

provisions for attachment when answer is not filed, 

or exceptions taken thereto 30 152 

to what exceptions to answer may be taken 36 154 

when oath or affirmation of either libellant or de- 
fendant to answer an interrogatory may 

be dispensed with 33 153 

where answer would expose defendant to prosecu- 
tion or punishment for crime, etc 31 153 

Answer by garnishee, in cases of foreign attachment, 

provisions respecting 37 154 

not to be verified where amount in dispute does not 

exceed $50 48 157 

Appeal, how stipulations on, are to be given 35 154 

from District to Circuit Courts, how, when and 

within what time made 45 156 

further proof, how taken in a Circuit Court upon 

an admiralty appeal 49 157 

further proof, when taken, to be used in evidence 

on 50 158 
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Appeal— Con^int^ed. Rule Page 

provisions as to what shall be contained in, and 
what shall be omitted from records on 
i^peal from District to Circuit Courts 52 158 

Arrests, provisions as to bills, etc., where simple war- 
rant of arrest issues in suits in personam ' 3 145 
amount for which warrant of arrest In suits in 

personam may issue 7 147 

of ship in petitory and possessory suits, provisions 

for 20 149 

proceedings when ship is arrested in suits in rem. 11 148 

provisions as to bail in certain cases, in suits in 

personam 47 157 

provisions for sale of perishable articles arrested. 10 147 

warrant of arrest of ship, in suits- in rem, when, 

how, and by whom issued and served 9 147 

Assault on the high seas, suits, how brought 16 149 

Attachment in suits in personam where goods, chat- 
tels, etc., are attached 4 146 

against party having possession of freight or other 
proceeds of property attached in proceed- 
ings in rem 38 155 

may issue to compel answer by libellant to inter* 

rogatories in defendant's answer ..... 32 153 

provisions for attachment against defendant to com- 
pel further answer to libel, etc 30 152 

Bail, provisions as to bail where a simple warrant of 

arrest issues in suits in personam 3 145 

in suits in personam, when and how bail is reduced 6 146 

to be taken in suits in personam 47 157 

when and how new sureties may be required 6 146 

Beating 16 149 

Bonds in cases of arrest in suits in personam 3 145 

provisions as to bonds to be given on dissolving 

attachment in suits in personam 4 146 

when goods, chattels, etc., are' attached in suits in 

personam 4 146 

Bonds, how, when and before whom given and taken. 5 146 

in suits in personam, when and how bail is reduced 6 146 

when and how new sureties may be required on . . . 6 146 

Bottomry bonds, suits on, how prosecuted 18 149 

Claimant, provisions as to stipulation by claimant of 

, property in suits in rem 4 146 

in suits in rem, how party claiming property shall 

verify claim 26 151 

Claims, how proof of claims are made under the lim- 
ited liability act 55 161 
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Bnle Page 
Clerks, provisions as to what clerks of District Courts 
shall put in records on appeals to Circuit 
Court 52 158 

Collision, suits for collision, how prosecuted 15 148 

provision's as to proceedings by claimant of vessel, 
or respondent proceeded against in per^ 
sonam, against other vessel contributing 
to same collision 59 162 

Commissioners, provisions as to reference to, and pow- 
ers of same 44 156 

Commissioners, when to issue to take answer of de- 
fendant in certain cases 33 153 

provisions for Issuing a commission to take further 
proof in a Circuit Court on an admiralty 
appeal 49 157 

Consignee, provisions as to verification of claim by 

consignee, in suits in rem . . . , 26 151 

Costs, to be paid by defendant on opening default in 

answering 29 152 

in case of intervention respecting proceeds of sale 
in registry of court where claim is de- 
serted or dismissed 43 156 

Crime, defendant may object by answer to answer al- 
legation that would expose him to prosecu- 
tion and punishment for crime, etc 31 153 

Cross libel, general provisions as to same 53 160 

Decree, provisions for writ of execution on final decree 

for payment of money 21 150 

Default, provisions as to default if defendant omit or 

refuse to answer the libel in time 29 152 

dismissal of libel on default of due answer by libel- 

lant to interrogatories in answer 32 153 

libellant in admiralty suits, when deemed in de- 
fault 39 155 

when and how default may be set aside 29 152 

when decree rendered against defendant by default 

may be reopened 40 155 

Depositions, provisions for taking further proof in a 
Circuit Court on an admiralty appeal by 

deposition 49 157 

either party taking further evidence of same 

witnesses, etc 50 158 

Dismissal of libel on default of due answer by libellant 

to interrogatories in answer 32 153 

when libel may be dismissed on default of libellant 39 155 
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Bole Page 
Evidence, oral evidence in nature of further proof in a 
Circuit Court on an admiralty appeal, how 
taken 49, 50 157, 158 

Exceptions, answer, provisions as to i 28 152 

provisions for attachment against defendant where 

libel is not filed and exceptions taken thereto 30 152 
to libel, allegation, or answer, to what they may be 

taken 86 154 

Execution, when summary execution to issue when bond 
or stipulation is given where a simple warrant 

of arrest in suits in personam 3 145 

nature of, in cases of final decree for payment of money 21 150 
when summary execution to issue when bond or stipula- 
tion is given on an attachment being dis- 
solved in suits in personam 4 146 

Fieri facias (see Execution) 21 150 

Foreign port, suits for moneys taken up in foreign port 

for supplies, repairs, etc., how brought 17 149 

Forfeiture (see Crime) 31 153. 

Freight, proceedings against ship and freight in rem by 

material men 12 148 

proceedings against ship and freight in rem for mar- 
iners' wages 13 148 

provisions where freight or other proceeds attached in 
suits in rem are in the hands or possession of 

any party ; 38 155 

suits against ship and freight, how brought, when 
founded upon a mere maritime hypothecation 
of moneys in a foreign port for supplies, re- 
pairs, etc 17 149 

Further proof, how taken in a Circuit Court upon an ad- 
miralty appeal 49 157 

when taken, to be used in evidence on appeal 50 158 

Garnishee, provisions as to same on foreign attachment. . . 37 154 

Impertinence, provisions for exceptions to 36 154 

Imprisonment for debt on process from Admiralty Court 

abolished in certain cases 47 157 

Informations, contents of information and libels of infor- 
mation upon seizures for any breach of the 
revenue or navigation or other laws of the 

United States 22 150 

provisions as to amendment of 24 151 

Interrogatories at close of libel, how answered 27 152 

Intervenors, how third party is permitted to intervene. . . 34 154 

stipulations given by, are to be given and taken 35 154 

proceedings by intervener respecting claim for delivery 

to him of proceeds 43 156 
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Rule Page 
Irrelevancy, provisions for exceptions to libel, etc, for 36 154 

Libel to be filed before mesne process issues » 1 145 

contents of answer to allegations in libel 27 152 

contents to libel and information upon seizures or any 
breach of the revenue, navigation, or other 

laws of the United States 22 150 

of, in instance causes similar to maritime 23 150 

provisions as to proceedings by: claimant of vessel or 
respondent proceeded against in personam 
against any other vessel contributing to same 

collision 59 162 

proyisions for amendment of informations in causes of 

admiralty and maritime jurisdiction 24 151 

stipulation by defendant with sureties in case of libel 

in personam 25 151 

to what exceptions to libel may be taken 36 154 

when and how libel may be granted where answer 

alleges new facts 51 158 

when same may be taken pro confesso , . . . 29 152 

oath or affirmation of either libellant or defendant 
to an answer to an interrogatory may be dis- 
pensed with 33 153 

where filed, contents thereof, and proceedings on filing 
^ same under limited liability act 54-57 160, 162 

Libellant may be required by defendant to make personal 
answer upon oath to interrogatories in an- 
swer; proceedings on default of due answer.. 32 153 
in admiralty suits, when deemed in default 39 155 

Limited liability, rules as to proceedings under the limited 

liability act 54-58 160, 162 

rules to apply to the Circuit Courts where cases are 

pending on appeal from District Courts. ..... 58 16^ 

Mariner's wages, suits for same, how prosecuted 13 148 

attachment in suits for, against party having posses- 
sion of freight or other proceeds of property 
attached in proceedings in rem 38 155 

Maritime causes, contents of libel in instances causes 23 150 

contents of answer in Circuit Court in 27 152 

how stipulations in, are to be given and taken 35 154 

hypothecation, suits founded upon, how brought 17 149 

provisions for amendment of libels in 24 151 

when libellant deemed in default 39 155 

where third party is permitted to intervene in suits in 

rem in 34 154 

Marshal to serve process 1 145 

levy execution in cases of final decree for payment of 

money 21 150 

make sales of property under decree, etc 41 155 

serve warrant of arrest against ship, etc., in suits in rem 9 147, 
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Marshal— Corrtinttecf. Rule Page 
take bail on a simple warrant of arrest in suits in 

personam 3 145 

when to take bail in suits in personam 47 157 

Master, proceedings again, for mariner's wages 13 148 

suits for damages by collision against. 15 148 

upon a mere maritime hypothecation of master in 
foreign port for moneys taken- up for supplies* 
etc., how prosecuted . . * 17 149 

Material men, how they may proceed 12 148 

Mesne process (see Process) '. 1-2 145 

Monition, when to issue to third person in suits in rem 8 147 
provision for in petitory and possessory suits 20 149 

Navigation, contents of information and libels of infor- 
mation upon seizures for any breach of the 
revenue, navigation, or other laws of the 
United States 2? 150 

Necessaries, suits founded on hypothecation by master for 
moneys taken up in foreign port for supplies, 
repairs, etc., how prosecuted 17 149 

Oath, when oath or affirmation either of libellant or de- 
fendant, to an answer to an interrogatory may 
be dispensed with 33 153 

garnishee to answer in cases of foreign attachment, 

provisions respecting 37 154 

or affirmation of libellant required to interrogatories at 

close of defendant's answer 32 151 

provisions as to oaths and suits in rem 26 151 

to answer not necessary, where amount in dispute does 

not exceed $50 48 157 

Objection may be taken by defendant by answer to answer 
an allegation which would expose him to pun- 
ishment for crime, etc , 31 151 

Part owners, nature of process in petitory and possessory 

suits between them 20 149 

Penal offense (see Crime) 

Penalty (see Crime) 

Perishable property, provisions for sale of 18 149 

Petitions, when, where, and how filed under the limited 

liability act, and provisions thereunder. .54-57 160,162 

Petitory suits, nature of process in 20 149 

Pilotage, suits for, how prosecuted 14 148 

Possessory suits, nature of process in 20 149 

Practice, provisions for, when not provided for by these 

rules 46 157 
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Proceeds of property sold under decree, dispoBition of . . . . 41 155 
disposition of moneys resulting from proceeds of sale 

after payment into court 42 156 

proceedings by intervenor respecting claim for delivery 

to him of 43 156 

Process, when mesne process to issue from District Court 1 145 

by whom served ,* * w i . . . . 1 145 

effect of defendant omitting or refusing to answer libel 

on return day of process, etc 29 152 

in petitory and possessory suits between part owners 

and adverse proprietors 20 149 

in what mesne process consists in suits in personam. . . 2 145 

nature of, and how and by whom served in suits in rem 9 147 
provisions for compulsory process in personam, against 

garnishee in cases of foreign attachment 37 155 

Proof of claims (see Claims) ...» 55 161 

Records on appeals from District to Circuit Courts, what to 

contain and what not to contain 52 158 

Reference, provisions as to reference by court to commis- 
sioners 43 156 

Registry of court, proceeds of sale of prc^erty under de- 
cree to be paid into 41 155 

disposition of moneys after they have so been paid into . 42 156 
proceedings by intervenor respecting claim for deliv- 
ery to him of proceeds in, etc 43 156 

Rehearing, provisions as to same when decree has been 

entered against defendant, by default 40 155 

Repairs, suits founded on hypothecation by master for 
moneys taken up in foreign port for supplies, 
repairs, etc., how prosecuted 17 149 

Return-day, effect of defendant omitting or refusing to 

answer libel on return-day, etc 29 152 

Return of arrest^ 9 147 

Revenue, contents of informations and libels of informa- 
tion upon seizures for any breach of the rev- 
enue, navigation, or other laws of the United 
States 22 150 

Sale of perishable articles, etc., provisions for 10 147 

disposition of moneys resulting from proceeds of sale, 

after payment into court 42 156 

of property; by whom made, and disposition of proceeds 41 155 
proceedings as to sale of ship when arrested in suits 

in rem 11 148 

Salvage, suits for, how prosecuted 19 149 

attachment against party having possession of freight 
or other proceeds of property attached in 
proceedings in rem in salvage cases 38 156 

Scandal, provisions for exceptions to, in libel, etc 36 154 
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Security, provisions for, in petitory and possessory suits.. 20 149 

as to security to be given by respondent In cross libel. . 6S 160 

Seizures, contents of information and libelg of Information 
upon seizures for a<iy breach of the revenue, 
navigation, or other laws of the United 
States 22 150 

Service of warrant of arrest against ship, etc., in suits 

in rem, bow and by whom made 9 147 

Ship, proceedings when ship is arrested in suits in rem 

against, in rem by material men 12 148 

for mariner's wages 13 148 

suits for pilotage against 14 148 

collision against ; 15 148 

against, how brought when founded upon a mere 
maritime hypothecation of master for moneys 
in a foreign port for supplies, repairs, etc 17 149 

Ship, arrest of, in petitory and possessory suits, provi- 
sions for 20 149 

Stipulation. (See also Bonds.) 

by defendant in case of libel in personam, provisions 

for 25 151 

provisions as to stipulation by claimant of property in 

suits in rem 26 151 

to be given by intervener in suits in rem; provisions re- 
specting same 34 154 

when given by intervener, or appeal, or on appeal, or on 
any other maritime or admiralty proceedings, 

how to be given , 35 154 

Suits in personam, nature of process in 2 145 

against master or owner for damages by collision, how 

prosecuted 15 148 

amount for which warrant of arrest may issue 7 147 

answer not to be verified where amount in dispute does 

not exceed |50 48 157 

dissolving attachment in suit in personam 4 146 

how brought when founded upon a mere maritime hy- 
pothecation of master for moneys in a foreign 
port for supplies, repairs, etc 17 149 

new sureties may be required on bail bond 6 146 

imprisonment for debt abolished in certain cases 47 157 

provisions as to proceedings by claimant of vessel or 
respondent proceeded against in personam 
against any other vessel contributing to same 
collision 59 162 

provisions for stipulation on part of the defendant's 

sureties 25 151 

provisions for taking bail where a simple warrant of 
arrest issues, and proceedings are to be taken 
on the bond or stipulation given 3 145 
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Suits — Continued, Rule P»ge 

provisions in suits on bottomry bonds IS 149 

suits for assault or beating on the high seas in per- 
sonam only 16 149 

suits for pilotage, against whom brought 14 148 

suits for salvage, how prosecuted 19 149 

when and how bail may be reduced. 6 146 

when bail is to be taken by marshal where simple war- 
rant of arrest issues 47 157 

Suits in rem, proceedings when tackle, sails, apparel, etc., 

are in possession or custody of third person. . 8 147 

against ship, etc., for pilotage 14 148 

answer not to be verified where amount in dispute does 

not exceed |50 48 157 

for damages by collision, how prosecuted 15 148 

for salvage, how prosecuted. 19 149 

how brought when founded upon a mere maritime 
hypothecation of moneys in a foreign port for 

supplies, repairs, etc 17 149 

how party claiming property shall verify claim 26 151 

third party is permitted to intervene 34 154 

nature of process, and how served, and by whom 9 147 

provisions for suits on bottomry bonds 18 149 

proceedings when ship is arrested in suits in rem 11 148 

in suits against master or owner, by material men. . 12 148 

for mariner's wages 13 148 

provisions where freight or other proceeds attached are 

in the hands or possession of any party 38 155 

Supplies, suits founded on hypothecation of master for 
moneys taken up in foreign port for isupplies, 

etc., how prosecuted 17 149 

Sureties, provisions for stipulation by defendant with sure- 
ties in case of libel in personam 25 151 

on a stipulation to be given by intervenor in suits in 

rem 34 154 

Surplusage, provisions for exceptions to Mbel, etc., for. . . 36 154 

Time for taking appeal from District to Circuit Courts. . . 45 156 

amending libel where answer alleges new facts 51 158 

rehearing after decree entered against defendant for 

default 40 155 

United States, contents of informations and libels of in- 
formation upon seizures for any breach of the 

revenue, navigation, or other laws of 22 150 

Wages (see Mariner's Wages) 13-38 148, 155 

Warrant (see Arrest and Attachment) 7-9 147 

Writ of execution (See Execution) 3-4-21 145, 150 
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RULES IN ADMIRALTY, UNITED STATES 

CIRCUIT COURT OF APPEALS, 

NINTH CIRCUIT 

Allegations, new, prayer for different relief 7 188 

Appeal, apostles on, what to contain 4 186 

Appeal, review in part only. 3 186 

Appeals and new pleadings 1 185 

Appearance of appellee 6 188 

Appellee, appearance of 6 188 

Apostles on appeal, what to contain 4 186 

Apostles, certifying of 5 187 

Bond, notice and 2 185 

Certifying records 5 185 

EiXtension of time 12 189 

Motions 11 189 

New allegations, etc 7 188 

New pleadings and appeals 1 185 

New pleadings 8 188 

New testimony 8 188 

New testimony, liow taken 9 188 

Notice and bond 2 185 

Partial review \ : 3 186 

Pleadings, new 8 188 

Pleadings, new, and appeals 1 185 

Pleadings and testimony, printing new 10 189 

Prayer for different relief, new allegations, etc 7 188 

Printing new pleadings and testimony 10 189 

Records, certifications of , 5 187 

Review in- part; only ,...*,.....,.,. 3 186 

Testimony, new 8 188 

Testimony, new, how taken. 9 IS^ 

Testimony, printing new pleadings and. 10 189 

Time, extension of 12 189 
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RULES IN BANKRUPTCY, UNITED STATES 
DISTRICT COURT, NORTHERN DI^- 
TRICT OF CALIFORNIA f 

Chiecks or Warrants, Rule Page 

must be countersigned by referee. 5 84 

Gompositicm, 

discharge and 8 85 

Deposit, 

on filing petition for review 10 86 

when case closed, where no trustee appointed, to be 

paid by clerk to bankrupt 6 84 

I>epo6itories, 

oflacial, all moneys to be deposited with 2 83 

Discharge, 

and composition 8 86 

Expenses, 

of referee, for clerk hire, etc., will not be allowed unless 

claim approved by Judge 1 83 

Fees, 

inability of petitioners to pay, to stand referred to 

referee to take and report testimony 4 84 

of referees and trustees, duty of clerk with regard 

thereto , 2 83 

of referees, when to be paid 6 84 

Forma Pauperis, 

application to proceed in 4 84 

Motions, 

and applications for orders, except where addressed to 
referee, to be heard only at beginning of morning 

session 3 84 

Petition, 

in bankruptcy to be heard only in open Court 3 84 

Questions, 

certified by referee to Judge when to be heard 7 86 

Referee, 

certification of questions to Judge 7 S5 

expenses of for clerk hire, etc., not to be allowed un- 
less claim approved by Judge 1 83 

must countersign checks or warrants 4 84 

to fix costs on petition for review 10 86 

to take testimony and report to Court where affidavit 

of inability of petitioners to pay fees is filed 4 84 
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Referees and Trustees, Bnie Page 

duty of clerk with regard to fees of 2 83 

fees of, when to he paid 6 84 

Rerview, 

hy Judge, petitions for time of filing of hy referee 9 86 

on certification hy referee 7 85 

petition for, cost to he fixed by referee and deposited 

with him 10 86 

Trustees, Referees and 

duty of clerk with regard to fees of 2 83 

When case deemed to be closed, 

when trustee appointed 6 84 

where no assets and no trustee appointed 6 84 
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